NYS Mil. L. §300 et seq. (2002) “NYS Soldiers and Sailors, Civil Relieve Act”

S 300. Findings and declaration of emergency.  It has been nationally

recognized that because of the emergent conditions which are threatening

the peace and imperiling the security of the nation, there is imperative

need to augment and strengthen the national defense.  It is further

recognized that the emergent conditions which endanger the national

well-being likewise constitute an imminent threat and hazard to the

peace and security of the people of the state.  Moreover, it is

acknowledged that the exigencies of national defense require that the

people of the state, in large numbers, be called into military service,

and as a consequence, the health, prosperity and welfare of all of the

people of the state is inevitably affected.

  In these circumstances, and in order to promote and to assist the

national defense, and thereby to protect the peace, prosperity and

health of the people of the state, it is necessary that citizens and

residents of the state in the military service as well as those who are

members of the organized militia or of a reserve component of the armed

forces of the United States should be free to devote their entire energy

and effort to the defense needs of the nation and of the state.  To

assist in this end, it is essential to provide in certain cases for the

temporary suspension of legal proceedings and transactions which may

prejudice the civil rights of persons in the military service.  It is

further essential in the interests of the prosperity and well-being of

the people of the state, that such persons, upon completion of military

service, be restored to their former employment.

  The legislature finds, further, that citizens and residents of the

state, not in military service, who are members of the organized militia

or of a reserve component of the armed forces of the United States are

being discriminated against by certain employers who either refuse to

employ them because of such membership or, if employed, discharge or

otherwise discriminate against them because of such membership and that

such acts of discrimination jeopardize the recruiting of citizens and

residents of the state into the organized militia and the reserve

components of the armed forces of the United States and otherwise affect

the security of the state.

  The legislature finds, further, that citizens and residents of the

state, not in military service and not members of the organized militia

or of the reserve components of the armed forces of the United States,

are discriminated against by certain employers who refuse to employ them

because they are subject to military service in the armed forces of the

United States under the selective service act of nineteen hundred

forty-eight, as amended.

  In the interpretation and application of this article, it is hereby

declared to be the public policy of the state to maintain, secure and

protect the civil and property rights of persons in the military

service, as hereinafter defined, and of employees who are members of the

organized militia or members of a reserve component of the armed forces

of the United States.

  The legislature hereby declares the existence of a public emergency

affecting the health, safety and comfort of the people, requiring the

enactment of the provisions of this act to protect the vital interests

of the state.

  All the provisions of this article shall be liberally construed for

the accomplishment of this purpose.

  This article shall be deemed an exercise of the police power of the

state, for the protection of the public welfare, prosperity, health and

peace of the people of the state.

  S 301. Definitions.  As used in this article:

  1. The term "military service" means duty by a person, male or female,

in the active military service of the United States as defined in

section one of this chapter and active duty in the military service of

the state pursuant to an order of the governor issued pursuant to

section six or seven of this chapter.

  2. The term "person" when used herein with reference to the holder of

any right alleged to exist against a person in military service, or

against a person secondarily liable under such right, shall include

individuals, partnerships, corporations, and any other forms of business

association.

  3. The term "court" as used herein, shall include any state court of

competent jurisdiction, whether or not a court of record.

  S 302. Stay, et cetera, to persons secondarily liable.  1.  Whenever,

pursuant to any of the provisions of this article, the enforcement of

any obligation or liability, the prosecution of any suit or proceeding,

the entry or enforcement of any order, writ, judgment or decree, or the

performance of any act, may be stayed, postponed or suspended, such

stay, postponement or suspension may, in the discretion of the court,

likewise be granted to sureties, guarantors, endorsers and others

subject to the obligation or liability, the performance or enforcement

of which is stayed, postponed or suspended.

  2. When a judgment or decree is vacated or set aside, in whole or in

part, as provided in this article, the same may, in the discretion of

the court, likewise be set aside and vacated as to any surety,

guarantor, endorsers, accommodation maker or other person whether

primarily or secondarily liable upon the contract or liability for the

enforcement of which the judgment or decree was entered.

  3. Nothing contained in this article shall prevent a waiver in writing

of the benefits afforded by subdivisions one and two of this section by

any surety, guarantor, endorser, accommodation maker, or other person

whether primarily or secondarily liable upon the obligation or liability

except that after the date of enactment of this subdivision no such

waiver shall be valid unless it is executed as an instrument separate

from the obligation or liability in respect of which it applies, and no

such waiver shall be valid after the beginning of the period of military

service if executed by an individual who, subsequent to the execution of

such waiver becomes a person in military service.

  S 303. Representation; opening judgment; default.  1. In any action or

proceeding in which a person in military service is a party, if such

party does not personally appear therein or is not represented by an

authorized attorney, the court may appoint an attorney to represent him;

and in such case a bond, approved by the court, conditioned to indemnify

the defendant, if in military service, against any loss or damage that

he may suffer by reason of any judgment, should the judgment be

thereafter set aside in whole or in part, may be required and an order

made to protect the rights of such person. But no attorney appointed

under this act to protect a person in military service shall have power

to waive any right of the person for whom he is appointed or bind him by

his acts.

  2. If any judgment shall be rendered in any action or proceeding

against any person in military service during the period of such

service, or within thirty days thereafter, and it appears that such

person was prejudiced by reason of his military service in making his

defense thereto, such judgment may, upon application, made by such

person or his legal representative, not later than ninety days after the

termination of such service, be opened by the court rendering the same

and such defendant or his legal representative let in to defend;

provided it is made to appear that the defendant has a meritorious or

legal defense to the action or proceeding, or to some part thereof.

Vacating, setting aside, or reversing any judgment because of any of the

provisions of this act shall not impair any right or title acquired by

any bona fide purchaser for value under such judgment.

  3. Where a default judgment may properly be rendered in any action or

proceeding in any court, the court shall not require the attorney for

the plaintiff or petitioner to submit an affidavit or affirmation that

the defendant or respondent is not in military service, provided that

the court may impose such requirement where authorized by federal law.

For purposes of this subdivision, the term "military service" shall have

the meaning ascribed by the provisions of the Federal Soldiers` and

Sailors` Civil Relief Act of 1940, as amended.

  S 304. Proceedings to be stayed unless interest unaffected by military

service.  At any stage thereof, any action or proceeding in any court or

in any adjudicatory or licensing proceeding before any state agency,

including any public benefit corporation or public authority, or any

political subdivision of the state, in which a person in military

service is involved as a party, during the period of such service or

within sixty days thereafter may, in the discretion of the court or

adjudicatory or licensing agency before which it is pending, on its own

motion, and shall, on application to it by such person or some person on

his behalf, be stayed as provided in this act, unless, in the opinion of

the court or adjudicatory or licensing agency, the ability of plaintiff

to prosecute the action, or the defendant to conduct his defense, or in

any adjudicatory or licensing proceeding the ability of the party to

represent his interest, is not materially affected by reason of his

military service.

  S 305. Relief against fines and penalties, et cetera.  When an action

for compliance with the terms of any contract is stayed pursuant to this

act no fine or penalty shall accrue by reason of failure to comply with

the terms of such contract during the period of such stay, and in any

case where a person fails to perform any obligation and a fine or

penalty for such non-performance is incurred a court may, on such terms

as may be just, relieve against the enforcement of such fine or penalty

if it shall appear that the person who would suffer by such fine or

penalty was in the military service when the penalty was incurred, and

that by reason of such service the ability of such person to pay or

perform was thereby materially impaired.

  S 306. Actions against persons in service.  In any action or

proceeding commenced in any court or in any adjudicatory or licensing

proceeding before any state agency, including any public benefit

corporation or public authority, or any political subdivision of the

state, against a person in military service: before or during the period

of such service, or within sixty days thereafter, the court or

adjudicatory or licensing agency may, in its discretion, on its own

motion, or on application to it by such person or some person on his

behalf shall, unless in the opinion of the court or adjudicatory or

licensing agency the ability of the party to comply with the judgment or

order entered or sought is not materially affected by reason of his

military service:

  1. Stay the execution of any judgment or order entered against such

person, as provided in this act; and

  2. Vacate or stay any attachment or garnishment of property, money, or

debts in the hands of another, whether before or after judgment as

provided in this act.

  S 307. Continuance of stay, et cetera.  Any stay of any action,

proceeding, attachment, or execution ordered by any court or

adjudicatory or licensing agency under the provisions of this act may,

except as otherwise provided, be ordered for the period of military

service and three months thereafter or any part of such period, and

subject to such terms as may be just, whether as to payment in

installments of such amounts and at such times as the court or

adjudicatory or licensing agency may fix or otherwise determine. Where

the person in military service is a codefendant with others the

plaintiff may nevertheless, by leave of court, proceed against the

others.

  S 308.  Statutes of limitations and statutes of a similar nature; time

of military service not included.  The period of military service shall

not be included in computing any period now or hereafter to be limited

by any law, regulation or order for the bringing of any action or

proceeding in any court, board, bureau, commission, department or other

agency of government of this state or any of its governmental

subdivisions by or against any person in military service, or by or

against his heirs, executors, administrators, or assigns, whether such

cause of action or the right or privilege to institute such an action or

proceeding shall have accrued prior to or during the period of such

service, nor shall any part of such period which occurs after the date

of enactment of this act be included in computing any period now or

hereafter provided by any law for the redemption of real property sold

or forfeited to enforce any obligation, tax or assessment.

  S 309. Evictions; restraint.  1. No eviction or distress shall be made

during the period of military service in respect of any premises

occupied chiefly for dwelling purposes by the spouse, children, or other

dependents of a person in military service, except upon leave of court

granted upon application therefor or granted in any action or proceeding

affecting the right of possession.

  2. On any such application or in any such action the court may, in its

discretion, on its own motion, and shall, on application, unless in the

opinion of the court the ability of the tenant to pay the agreed rent is

not materially affected by reason of military service, stay the

proceedings for not longer than three months, as provided in this act,

or it may make such other order as may be just.

  3. Any person who shall knowingly take part in any eviction or

distress otherwise than as provided in subdivision one of this section,

or attempts so to do, shall be guilty of a misdemeanor, and shall be

punishable by imprisonment not to exceed one year or by fine not to

exceed one thousand dollars, or both.

  S 310. Liability for rent accruing after induction; termination of

lease.  1. The provisions of this section shall apply to any lease

covering premises occupied for dwelling, professional, business,

agricultural, or similar purposes in any case in which (a) such lease

was executed by or on the behalf of a person who, after the execution of

such lease, entered military service, and (b) the premises so leased

have been occupied for such purposes, or for a combination of such

purposes by such person or by him and his dependents.

  The provisions of this section shall also apply to any lease covering

premises occupied for dwelling purposes where such lease was executed by

or on the behalf of a person who, after the execution of such lease,

entered military service where such lease was also executed by or on the

behalf of the spouse of such a person.

  2. Any such lease may be terminated by notice in writing delivered to

the lessor (or his grantee) or to the lessor`s (or his grantee`s) agent

by a lessee at any time following the date of the beginning of such

military service. Delivery of such notice may be accomplished by placing

it in an envelope properly stamped and duly addressed to the lessor (or

his grantee) or to the lessor`s (or his grantee`s) agent and depositing

the notice in the United States mails.  Termination of any such lease

providing for monthly payment of rent shall not be effective until

thirty days after the first date on which the next rental payment is due

and payable subsequent to the date when such notice is delivered or

mailed. In the case of all other leases, termination shall be effected

on the last day of the month following the month in which such notice is

delivered or mailed and in such case any unpaid rental for a period

preceding termination shall be proratably computed and any rental paid

in advance for a period succeeding termination shall be refunded by the

lessor (or his assignee). Upon application by the lessor to the

appropriate court prior to the termination period provided for in the

notice, any relief granted in this subdivision shall be subject to such

modifications or restrictions as in the opinion of the court justice and

equity may in the circumstances require.

  3. Any person who shall knowingly seize, hold or detain the personal

effects, clothing, furniture or other property of any person who has

lawfully terminated a lease covered by this section or the spouse or

dependent of any such person, or in any manner interfere with the

removal of such property from the premises covered by such lease, for

the purpose of subjecting or attempting to subject any of such property

to a claim for rent accruing subsequent to the date of termination of

such lease, or attempts so to do, shall be guilty of a misdemeanor and

shall be punished by imprisonment not to exceed one year or by fine not

to exceed one thousand dollars, or both.

  S 311. Installment purchases.  1. No person who has received, or whose

assignor has received, under a contract for the purchase of real or

personal property, or of lease or bailment with a view to purchase of

such property, a deposit or installment of the purchase price or a

deposit or installment under the contract, lease or bailment from a

person or from the assignor of a person who, after the date of payment

of such deposit or installment, has entered military service, shall

exercise any right or option under such contract to rescind or terminate

the contract or resume possession of the property for nonpayment of any

installment thereunder due or for any other breach of the terms thereof

occurring prior to or during the period of such military service, except

by action in a court of competent jurisdiction; provided, that nothing

contained in this section shall prevent the modification, termination,

or cancellation of any such contract, or prevent the repossession,

retention, foreclosure, sale or taking possession of property purchased

or received or which is security for any obligation under such contract,

pursuant to a mutual agreement of the parties thereto, or their

assignees, if such agreement is executed in writng subsequent to the

making of such contract and during or after the period of military

service of the person concerned.

  2. Any person who shall knowingly resume possession of property which

is the subject of this section otherwise than as provided in subdivision

one hereof or attempt so to do, shall be guilty of a misdemeanor and

shall be punished by imprisonment not to exceed one year, or by fine not

to exceed one thousand dollars, or both.

  3. Upon the hearing of such action the court may order the repayment

of prior installments or deposits or any part thereof, as a condition of

terminating the contract and resuming possession of the property, or

may, in its discretion, on its own motion, and shall, except as provided

in section three hundred and thirteen, on application to it by such

person in military service or some person on his behalf, order a stay of

proceedings as provided in this act except that such stay under this

section may be ordered for the period of military service and six months

thereafter or any part of such period, unless, in the opinion of the

court, the ability of the defendant to comply with the terms of the

contract is not materially affected by reason of such service; or it may

make such other disposition of the case as may be equitable to conserve

the interests of all parties.

  S 312. Mortgages.  1. The provisions of this section shall apply only

to obligation and secured by mortgage, trust deed, or other security in

the nature of a mortgage upon real or personal property owned by a

person in military service at the commencement of the period of his

military service and still so owned by him which obligations originated

prior to such person`s period of military service.

  2. In any proceeding commenced in any court during the period of

military service to enforce such obligation arising out of nonpayment of

any sum thereunder due or out of any other breach of the terms thereof

occurring prior to or during the period of such service the court may,

after hearing, in its discretion, on its own motion, and shall, except

as hereinafter provided in this act, on application to it by such person

in military service or some person on his behalf, unless in the opinion

of the court the ability of the defendant to comply with the terms of

the obligation is not materially affected by reason of his military

service

  (a) stay the proceedings as provided in this act; or

  (b) make such other disposition of the case as may be equitable to

conserve the interests of all parties.

  3. No sale, foreclosure, or seizure of property for nonpayment of any

sum due under any such obligation, or for any other breach of the terms

thereof, whether under a power of sale, under a judgment entered upon

warrant of attorney to confess judgment contained therein, or otherwise,

shall be valid if made during the period of military service, or within

three months thereafter, unless upon an order of sale previously granted

by the court and a return thereto made and approved by the court.

  4. Any person who shall knowingly cause to be made any sale,

foreclosure or seizure of property defined as invalid by subdivision

three hereof, or attempts so to do, shall be guilty of a misdemeanor and

shall be punished by imprisonment not to exceed one year, or by fine not

to exceed one thousand dollars, or both.

  S 313. Settlement of cases involving stayed proceeding in foreclosure

or repossession of personal property.  Where a proceeding to foreclose a

mortgage upon or to resume possession of personal property, or to

rescind or terminate a contract for the purchase thereof, has been

stayed as provided in this act, the court may, unless in its opinion an

undue hardship would result to the dependents of the person in military

service, appoint three disinterested parties to appraise the property

and, based upon the report of the appraisers, order such sum, if any, as

may be just, paid to the person in military service or his dependent, as

the case may be, as a condition of foreclosing the mortgage, resuming

possession of the property, or rescinding or terminating the contract.

  S 314. Taxes; taxes on real property, et cetera.  1. The provisions of

this section shall apply when any taxes or assessments, whether general

or special, other than taxes on income, whether falling due prior or

during the period of military service in respect of personal property,

money or credits or real property owned and occupied for dwelling,

agricultural, or business purposes by a person in military service, or

his dependents, at the commencement of his period of military service

and still so occupied by his dependents or employees, are not paid.

  2. No sale of such property shall be made to enforce the collection of

such tax or assessment, or any proceeding or action for such purpose

commenced, except upon leave of court granted upon application made

therefor by the collector of taxes or other officer whose duty it is to

enforce the collection of taxes or assessments.  The court thereupon,

unless in its opinion the ability of the person in military service to

pay such taxes or assessments is not materially affected by reason of

such service, may stay such proceedings or such sale, as provided in

this act, for a period extending not more than six months after the

termination of the period of military service of such person.

  3. When by law such property may be sold or forfeited to enforce the

collection of such tax or assessment, such person in military service

shall have the right to redeem or commence an action to redeem such

property, at any time not later than six months after the termination of

such service, but in no case later than six months after the date when

this act ceases to be in force; but this shall not be taken to shorten

any period, now or hereafter provided by the laws of the state, or any

political subdivision thereof, for such redemption.

  4. (a) Except as provided in paragraph (b) of this sub- di- vi- sion,

whenever any tax or assessment shall not be paid when due, such tax or

assessment due and unpaid shall bear interest until paid at the rate of

six per centum per annum from the date when such tax first became a

lien, and no other penalty or interest shall be incurred by reason of

such nonpayment, whether such penalty or interest shall have accrued

prior or shall accrue subsequent to the commencement of the period of

military service of such person.  Any lien for such unpaid taxes or

assessment shall also include such interest thereon.

  (b) A municipal corporation is hereby authorized and empowered to

adopt a local law or, in the case of a school district, a resolution

providing that the rate of interest pursuant to this section on unpaid

taxes or assessment shall be at a rate less than six per centum per

annum.

  S 315. Taxes; income taxes.  The collection from any person in the

military service of any tax on the income of such person, whether

falling due prior to or during his period of military service, shall be

deferred for a period extending not more than six months after the

termination of his period of military service, if such person`s ability

to pay such tax is materially impaired by reason of such service.  No

interest on any amount of tax, collection of which is deferred for any

period under this section, shall accrue for such period of deferment, by

reason of such non-payment.  The running of any statute of limitations

against collection of such tax, by distraint or otherwise, shall be

suspended for the period of military service, of any individual, the

collection of whose tax is deferred under this section, and for an

additional period of nine months beginning with the day following the

termination of his period of military service.

  S 316. Policies of insurance; policies not to lapse or be forfeited.

1. No policy which insures the life of a member of a reserve component

of the armed forces of the United States, including the National Guard,

who is called to active duty, or no policy which has been brought within

the benefits of the federal "soldiers` and sailors` civil relief act"

shall lapse or be forfeited for the nonpayment of premium during the

period of such service, or during one year after the expiration of such

period;  provided that any such policy has not lapsed for the nonpayment

of premium before the commencement of the period of military service of

the insured, provided that in no case shall this prohibition extend for

more than one year after this act ceases to be in force.

  2. For the purposes of this section, the term "policy" shall include

any contract of life insurance as defined in paragraph one of subsection

(a) of section one thousand one hundred thirteen of the insurance law.

It shall also include any benefit in the nature of life insurance

arising out of membership in any fraternal benefit society as defined in

subsection (a) of section four thousand five hundred one of the

insurance law. In no case, however, shall the term "policy" include

insurance exceeding a total face value of one hundred thousand dollars

whether in one or more companies, but shall not include a policy insured

under Servicemen`s Group Life Insurance. The term "premium" shall

include membership dues or assessments in such society, and the date of

issuance of policy as herein limited shall refer to the date of

admission to membership in such association; the term "insured" shall

include any person who is the holder of a policy as defined in this

section; the term "insurer" shall include any corporation, partnership,

or other form of association which secures or provides insurance under

any policy as defined herein.

  3. No individual accident and health insurance policy, defined in

paragraph three of subsection (a) of section one thousand one hundred

thirteen of the insurance law, which policy insures a member of the

organized militia of the state, and has not lapsed for the non-payment

of premiums before the commencement of a period of active duty in the

military service of the state of New York by such member, pursuant to an

order of the governor issued under the authority of section six or seven

of this chapter, shall lapse or be forfeited for the non-payment of

premiums during a period of sixty days from the date that said member

begins such active duty provided the insurer is furnished with written

notice of said duty within thirty days after the commencement thereof.

An insurer shall have the right to deduct the amount of due and unpaid

premiums from any benefit that may become payable as a result of this

subdivision.

  S 317. Reemployment in private industry.  1. In the case of any person

who, in order to perform military service, has left or leaves a

position, other than a temporary position, in the employ of any

employer, and who

  (a) receives a certificate of completion of military service duly

executed by an officer of the applicable force of the armed forces of

the United States or by an officer of the applicable force of the

organized militia;

  (b) is still qualified to perform the duties of such position; and

  (c) makes application for reemployment within ninety days after he is

relieved from such service, if such position was in the employ of a

private employer, such employer shall restore such person to such

position, or to a position of like seniority, status and pay, unless the

employer`s circumstances have so changed as to make it impossible or

unreasonable to do so.

  2. The benefits, rights and privileges granted to persons in the

military service by this section shall be extended to and be applicable

to any person who, in order to participate in assemblies for drill or

other equivalent training, reserve duty training, instruction or duties,

or annual full-time training duty, active duty for training or other

annual training pursuant to any law of the United States or section

forty-six of this chapter or the regulations issued thereunder, or in

order to attend service schools conducted by the armed forces of the

United States, temporarily leaves or has left his position, other than a

temporary position, in the employ of any employer and who, being

qualified to perform the duties of such position, makes application for

reemployment within ten days after completion of such temporary period

of service.

  2-a. The benefits, rights and privileges granted to persons in the

military service by this section shall be extended to and be applicable

to any person who, in order to perform initial full-time training duty

or initial active duty for training with or in an armed force of the

United States under the provisions of this chapter or the laws of the

United States or both, temporarily leaves or has left his position,

other than a temporary position, in the employ of any employer and who,

being qualified to perform the duties of such position, makes

application for re-employment within sixty days after completion of such

period of full-time training duty or active duty for training.

  3. The benefits, rights and privileges granted to persons in the

military service by this section shall be extended to and be applicable

to any person who is or becomes a member of the organized militia or of

a reserve component of the armed forces of the United States and who,

because of such membership is discharged by his employer or whose

employment is suspended by his employer because of such membership and

who, being qualified to perform the duties of such position, makes

application for reemployment or termination of the period of his

suspension within ten days after such discharge or suspension. These

benefits, rights and privileges are not applicable to persons

participating in routine reserve officer training corps training except

when performing advanced training duty as a member of a reserve

component of the armed forces.

  4. Any person who is restored to a position in accordance with the

provisions of this section shall be considered as having been on

furlough or leave of absence during his period of military service,

temporary service under subdivision two or subdivision two-a hereof, or

of discharge or suspension under subdivision three hereof, shall be so

restored without loss of seniority, shall be entitled to participate in

insurance or other benefits offered by the employer pursuant to

established rules and practices relating to employees on furlough or

leave of absence in effect with the employer at the time such person

entered the military service or commenced such temporary service or was

so discharged or suspended, and shall not be discharged from such

position without cause, within one year after such restoration.

  5. In case any private employer fails or refuses to comply with the

provisions of this section, the supreme court of the state within the

county in which such private employer maintains a place of business,

shall have the power, upon the filing of a motion, petition or other

appropriate pleading, by the person entitled to the benefits of such

provisions, to specifically require such employer to comply with such

provisions, and may, as an incident thereto, compensate such person for

any loss of wages or benefits suffered by reason of such employer`s

unlawful action. The court shall order a speedy hearing in any such

case, and shall advance it on the calendar. Any person claiming to be

entitled to the benefits of the provisions of this section may appear

and be represented by counsel, or, upon application to the attorney

general of the state, may request that the attorney general appear and

act on his behalf. If the attorney general is reasonably satisfied that

the person so applying is entitled to such benefits, he shall appear and

act as attorney for such person in the amicable adjustment of the claim,

or in the filing of any motion, petition or other appropriate pleading

and the prosecution thereof. In the hearing and determination of such

applications under this section no fees or court costs shall be assessed

against a person so applying for such benefits.

  S 318.  Policy of the state.  It is hereby declared to be the policy

of the state that citizens and residents of the state should not be

discriminated against because they are subject to military duty pursuant

to this chapter or the laws of the United States or both; and that

persons doing business in the state should not refuse to employ such

persons because they are so subject to military duty.

  S 319. Evasive transfers of interest.  Where in any proceeding to

enforce a civil right in any court it is made to appear to the

satisfaction of the court that any interest, property, or contract has

since the date of the approval of this act been transferred or acquired

with intent to delay the just enforcement of such right by taking

advantage of this act, the court shall enter such judgment or make such

order as might lawfully be entered or made, the provisions of this act

to the contrary notwithstanding.

  S 321. Certificates of service.  1. In any proceeding under this act a

certificate executed by an officer of the applicable force of the armed

forces of the United States or by an officer of the applicable force of

the organized militia shall, when produced, be prima facie evidence of

the facts therein certified and of the authority of the signer to issue

the same.

  2. When a person in military service has been reported missing he

shall be presumed to continue in such service until accounted for, and

no period herein limited which begins or ends with the death of such

person shall begin or end until the death of such person is in fact

reported to or proved by the applicable force of the armed forces of the

United States or of the organized militia, or until such death is proved

by a court of competent jurisdiction; provided, that no period herein

limited which begins or ends with the death of such person shall be

extended beyond a period of six months after the time when this act

ceases to be in force.

  S 322. Interlocutory orders.  Any interlocutory order made by any

court under the provisions of this act may, upon the court`s own motion

or otherwise, be revoked, modified, or extended by it upon such notice

to the parties affected as it may require.

  S 323. Further relief.  1. A person may, at any time during his period

of military service or within six months thereafter, apply to a court

for relief in respect of any obligation or liability incurred by such

person prior to his period of military service or in respect of any tax

or assessment whether falling due prior to or during his period of

military service. The court, after appropriate notice and hearing,

unless in its opinion the ability of the applicant to comply with the

terms of such obligation or liability or to pay such tax or assessment

has not been materially affected by reason of his military service, may

grant the following relief:

  (a) In the case of an obligation payable under its terms in

installments under a contract for the purchase of real estate, or

secured by a mortgage or other instrument in the nature of a mortgage

upon real estate, a stay of the enforcement of such obligation during

the applicant`s period of military service and, from the date of

termination of such period of military service or from the date of

application if made after such service, for a period equal to the period

of the remaining life of the installment contract or other instrument

plus a period of time equal to the period of military service of the

applicant, or any part of such combined period, subject to payment of

the balance of principal and accumulated interest due and unpaid at the

date of termination of the period of military service or from the date

of application, as the case may be, in equal installments during such

combined period at such rate of interest on the unpaid balance as is

prescribed in such contract, or other instrument evidencing the

obligation, for installments paid when due, and subject to such other

terms as may be just.

  (b) In the case of any other obligation, liability, tax, or

assessment, a stay of the enforcement thereof during the applicant`s

period of military service and, from the date of termination of such

period of military service or from the date of application if made after

such service, for a period of time equal to the period of military

service of the applicant or any part of such period, subject to payment

of the balance of principal and accumulated interest due and unpaid at

the date of the termination of such period of military service or the

date of application, as the case may be, in equal periodic installments

during such extended period at such rate of interest as may be

prescribed for such obligation, liability, tax, or assessment, if paid

when due, and subject to such other terms as may be just.

  2. When any court has granted a stay as provided in this section no

fine or penalty shall accrue during the period the terms and conditions

of such stay are complied with by reason of failure to comply with the

terms or conditions of the obligation, liability, tax, or assessment in

respect of which such stay was granted.

  S 324. Separability.  If any clause, sentence, paragraph, or part of

this article or the application thereof to any person or circumstances,

shall, for any reason, be adjudged by a court of competent jurisdiction

to be invalid, such judgment shall not affect, impair, or invalidate the

remainder of this article, and the application thereof to other persons

or circumstances, but shall be confined in its operation to the clause,

sentence, paragraph, or part thereof directly involved in the

controversy in which such judgment shall have been rendered and to the

person or circumstances involved.  It is hereby declared to be the

legislative intent that this article would have been adopted had such

invalid provisions not been included.

  S 325. Inconsistent provisions in other acts.  Insofar as the

provisions of this act are inconsistent with the provisions of any other

act, general or special, or of any local law, the provisions of this act

shall be controlling.

  S 326. Article thirteen of military law, added by laws of nineteen

hundred forty-one, chapter six hundred eighty-six.  Wherever in any

section or provision of Article thirteen of the military law, added by

laws of nineteen hundred forty-one, chapter six hundred eighty-six, as

last amended by laws of nineteen hundred forty-seven, chapter three

hundred fifty-six, a proceeding, remedy, privilege, stay, limitation,

accounting or other transaction has been authorized or provided with

respect to military service performed prior to April first, nineteen

hundred forty-eight, such section or provision shall be deemed to

continue in full force and effect so long as may be necessary for the

exercise or enjoyment of such proceeding, remedy, privilege, stay,

limitation, accounting or other transaction.

  S 327. Duration of the emergency.  This act shall remain in force and

effect until repealed or otherwise terminated by subsequent act of the

legislature.

  S 328. Short title.  This article shall be known and may be cited and

referred to as the "New York Soldiers` and Sailors` Civil Relief Act of

1951".
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