[image: image1.jpg]PENNSYLVANIA EMERGENCY MANAGEMENT AGENCY








	SUBJECT:
EVACUATION AUTHORITY
	DATE:  December 4, 2000


I.
Purpose.

To describe the evacuation authority that the Governor, County Commissioners, Mayors, Township Supervisors, Pennsylvania State Police, Fire and Police Chiefs and others may exercise during a disaster emergency in order to protect the health and safety of any residents at risk from the disaster emergency.

II. authority

Pennsylvania’s Emergency Management Service Code (35 Pa. C.S. Sections 7101 – 7707) and the other statutes referenced in this Circular.

III.
Evacuation Authority of the Governor
Should the Governor find that a disaster has occurred or that the occurrence or the threat of a disaster is imminent, he may issue a Declaration of Disaster Emergency under Section 7301 of the Emergency Management Services Code which may not continue for longer than 90 days unless renewed by the Governor. During this state of disaster emergency, the Governor has the authority to direct and compel (that is forcibly remove) the evacuation of all or part of the population from any stricken or threatened area within the Commonwealth if the action is necessary for the preservation of life or other disaster mitigation, response or recovery. The Governor may also control ingress and egress to and from a disaster area, the movement of persons within the area and the occupancy of premises within the disaster area.

The Governor’s evacuation order will be coordinated and communicated through the Pennsylvania Emergency Management Agency and the applicable County Emergency Management Agency to the implementing law enforcement officials. Should it become necessary for the Governor to compel persons to evacuate an area, the Pennsylvania State Police and, if necessary, the National Guard could be employed to accomplish the evacuation order.

IV.
Evacuation Authority of County Commissioners, Mayors, and Township Supervisors.

All County Commissioners, Mayors, and Township Supervisors have the authority to order (that is command or direct), but not to compel, an evacuation within their jurisdictions in the event of a disaster emergency.  The authority of county and municipal elected officials should be exercised after a local disaster emergency has been declared by the county or municipal governing body upon finding that a disaster has occurred or is imminent. For fast moving emergencies, the County Commissioners, Mayor, or Township Supervisors may declare a disaster emergency subject to later ratification by the governing body (i.e. within 72 hours of the declared disaster). Therefore, in order to prepare for this type of emergency, the county or municipal governing body should establish a procedure in its county or municipal emergency operations plan that will either automatically issue the disaster declaration under a predetermined set of circumstances or provide for the ratification of the disaster declaration made by the Commissioner, Mayor, or Supervisor.

The effect of a county or municipal disaster declaration is to activate the preparedness, response, recovery and mitigation aspects of all applicable county and/or municipal emergency operations plans. The activation of those plans would include the implementation of any evacuation measures needed to safeguard the health and safety of any residents at risk from the disaster emergency.

During a disaster emergency, the direction of the evacuation measures within a jurisdiction is the responsibility of the lowest level of government affected by the disaster emergency. Thus, during a small disaster that only affects one municipality (i.e. a fire or chemical spill totally within the boundaries of one borough or township), the Mayor or senior Township Supervisor would be responsible for directing the evacuation measures. His or her evacuation order should be communicated through the municipality’s Emergency Management Agency to the general public. Should one not exist, then the evacuation order should be issued through the County Emergency Management Agency to police and fire officials for their implementation of the evacuation order within the affected municipality.

Should the same disaster emergency affect two or more municipalities within the same county, the county emergency management agency is responsible for the coordination and support of emergency assistance to the entire area affected by the disaster emergency. Thus, during this type of multi—jurisdictional disaster emergency, the County Commissioners would have the responsibility and authority to order the evacuation of any residents in the affected municipalities who might be at risk from the disaster emergency. However, this authority does not preclude or prevent a Mayor or Township Supervisor from independently issuing an evacuation order within his or her municipality.

As a result, during a disaster emergency, the County Commissioners need to coordinate the formulation of the evacuation decision with the Mayor(s) and/or Township Supervisor(s) of the municipalities affected by the disaster emergency. Using this approach, most county evacuation orders should only be issued when a Mayor or Township Supervisor: 

(1) fails to order an evacuation to protect the health and safety of their residents,

(2) cannot be located to issue an evacuation order,

(3) lacks the communication and coordination capability to order and direct the evacuation; or 

(4) the disaster emergency affects multiple jurisdictions within the same county.

V.
Other Authority of County Commissioners, Mayors, and Township Supervisors
In addition to the authority stated above, county and municipal elected officials can rely upon statutory authority set forth in the County, Borough, and Township Codes to promote and preserve the public health, safety and welfare of those persons residing within their jurisdictions.

1. County Commissioners.
Section 3508(b) of the County Code (16 P.S. Section 3508(b)) states that: “The board of county commissioners may formulate and adopt ordinances, resolutions, rules and regulations, pertaining to the use of any property owned or used by the county and the conduct of persons in, on or about such county property, in order to preserve such property and to promote and preserve the public health, safety and welfare.” Thus, during an emergency situation, county commissioners could clearly order the evacuation of persons from all county owned or used property affected by the emergency.

2. Mayors.
Should the emergency affect a borough within a county, the following authority from the Borough Code (53 P.S. Section 46028(b)) would apply:

“(b)
In addition to the power granted to mayors by Part V of Title 35 of the Pennsylvania Consolidated Statues (relating to emergency management services) and in order to enable him effectually to preserve the public peace within the borough, all the powers which are devolved by the laws of this Commonwealth upon sheriffs, to prevent and suppress mobs, riots and unlawful and tumultuous assemblies, are hereby conferred upon the mayor. When the mayor considers that a state of emergency exists, he may issue his proclamation, which shall be in writing and the contents of which shall be made available to all news media, declaring a state of emergency for a period not to exceed seven days, unless sooner rescinded, modified or ratified or extended by resolution of council. In his proclamation he may prohibit, for all or any part of the borough:

(1)
Any person being on the public streets or in the public parks or at any other public place during the hours declared by him to be a period of curfew.

(2)
The entry or departure of persons into or from any restricted area.

(3)
The sale, purchase or dispensing of any commodities or goods, as designated by him.

(4)
The transportation, possession or use of gasoline, kerosene or other combustible, flammable or explosive liquids or materials, except in connection with the normal operation of motor vehicles, normal home use or legitimate commercial use.

(5)
Any other such activities as he reasonably believes should be prohibited to help preserve life, health, property or the public peace.

The proclamation shall describe any restrictive area with particularity and shall specify the hours during such restrictions are to be in effect.

Any person violating such proclamation of emergency shall be guilty of a summary offense and shall, upon conviction, be sentenced to pay a fine not to exceed three hundred dollars ($300) and costs or to undergo imprisonment not to exceed thirty days.”

This authority, together with the authority set forth in Section 7501 and 7504 of the Emergency Management Services Code states that a mayor can proclaim a disaster emergency and then order (but not compel) an evacuation of persons from any restricted area so designated by the mayor. 

3. First and Second Class Township Supervisors.
At the first class township level, 53 P.S. Section 56510 grants township supervisors the authority “to take all needful means for securing the safety of persons or property within the township.”

At the second class township level, 53 P.S. Section 66527 grants township supervisors the authority to “adopt ordinances to secure the safety of persons or property within the township…”

This broad authority, together with the specific authority in Section 7504 of the Emergency Management Services Code which states that local officials are responsible for the direction of disaster emergency management services, (i.e., “the evacuation of persons from stricken areas”) makes it clear that township supervisors could order the evacuation of persons from any area of the township upon their finding that a disaster has occurred or is imminent.

VI.
Evacuation Authority of Fire CHIEFS and Police Chiefs
As public safety and law enforcement officials, both fire chiefs and police chiefs have the duty to carry out the police powers of the governmental officials that they serve. Thus, because all County Commissioners, Mayors, and Township Supervisors have the authority to order, but not to compel, an evacuation within their jurisdictions, all fire chiefs and police chiefs would have the responsibility to implement and carry out that authority by ordering persons to evacuate an area threatened by an emergency situation. Their authority emanates from the police powers set forth in Sections 7501, 7503 and 7504 of the Emergency Management Services Code (35 Pa. C.S. Section 7101 et. seq.) and the public safety provisions of the Borough Code (53 P.S. Section 46028(b), First Class Township Code (53 P.S. Section 56510) and the Second Class Township Code (53 P.S. Section 66527).

With the above stated statutory authority, all counties, boroughs and townships have the legal capability to pass ordinances, regulations and emergency management plans that formally set forth the duties and responsibilities of all emergency management coordinators, fire chiefs, police chiefs, and other public officials concerning evacuations and other emergency management functions. For guidance purposes, a county or municipal operations plan should set forth the circumstances under which a disaster emergency may be declared and an evacuation ordered, the method for communicating the evacuation order, the fact that police and fire chiefs act under the direction and authority of their elected officials or designee (i.e. emergency management coordinator), the degree of discretionary authority that police and fire chiefs may exercise when elected officials are absent or unavailable during the emergency, and other related emergency management factors.

Nevertheless, should no ordinance, regulation or emergency operations plan exist at the time of an emergency, a fire chief or police chief would still have the authority to order an evacuation in response to an emergency that posed an immediate threat to the life, safety and health of persons located in the immediate vicinity of the fire, hazardous material spill or other emergency. Under such circumstances, a fire chief should order the evacuation and, if necessary, rely upon the law enforcement authority of the municipal police or state police to carry out his order.

VII.
Evacuation Authority of Pennsylvania State Police
At the State level, the Pennsylvania State Police has the responsibility to implement the authority of the Governor under a Declaration of Disaster Emergency.  In accordance with Section 710(b) of the Administrative Code of 1929, the State Police have the duty “to assist the Governor in the administration and enforcement of the laws of the Commonwealth, in such manner, at such times, and in such places, as the Governor may from time to time request” and “to enforce the laws regulating the use of the highways of the Commonwealth…”

Concerning actual evacuations, the following statutory authority of the Governor would be enforced by the Pennsylvania State Police during a declared disaster emergency:

(1)
Directing and compelling the evacuation of all or part of the population from any stricken or threatened area within the Commonwealth.

(2)
Prescribing routes, modes of transportation and destinations in connection with the evacuation.

(3)
Controlling ingress and egress to and from a disaster area, the movement of persons within the area and the occupancy of premises within the disaster area.

(4)
Modifying the traffic provisions on any or all highways in the Commonwealth to be effective at any or all hours of the day or night with respect to any or all types or classes of vehicles.  (See Section 6208 of the Vehicle Code).

(5)
Enforcing all traffic restrictions or prohibitions as would be imposed on the Pennsylvania Turnpike during a disaster emergency.

VIII.
Police Powers of PennDOT and Local Authorities
The following are police powers that may be exercised by PennDOT on State designated highways and by local authorities on streets or highways within the physical boundaries of their municipal jurisdictions.  (See Section 6109 of the Vehicle Code):

(1)
Regulating or prohibiting stopping, standing, or parking.

(2)
Regulating traffic by means of police officers or official traffic control devices.

(3)
Prohibiting or restricting the use of highways at particular places or by particular classes of vehicles whenever the highway or portion of the highway may be seriously damaged by the use or the movement of the vehicles would constitute a safety hazard.

(4)
Adopting and enforcing such temporary or experimental regulations as may be necessary to cover emergencies or special conditions.

These police powers could be used by the Pennsylvania State Police and municipal police to carry out an evacuation ordered by either the Governor or a municipal elected official.

IX.

Penalties.

Any person who refused to obey an evacuation order issued by the Governor or a municipal elected official would be subject to Section 5101 of the Crimes Code .  That Section imposes a penalty for the offense of “Obstructing administration of law or other governmental functions.”  The offense is defined as follows:

“A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or perverts the administration of law or other governmental function by force, violence, physical interference or obstacle, breach of official duty, or any other unlawful act,...”.

Violation of Section 5101 is a serious offense.  A violator could receive a fine of up to $5,000 and imprisonment for not more than two years for his or her failure to obey the evacuation order.

X.

Conclusion.

All County Commissioners, Mayors, and Township Supervisors have the statutory authority mentioned in this Circular to order an evacuation during an emergency situation within their jurisdictions.  In addition, when necessary, those officials can also seek the additional support of the Governor to “direct and compel” the evacuation of all persons from their jurisdictions when the circumstances of the emergency situation require such action.

XI. RESCISSION
This Circular rescinds PEMA Emergency Management Guidance and Information Circular No. 89-2, dated June 1, 1989.
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