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I.	PURPOSE





The purpose of this circular is to assist Local Emergency Planning Committees (LEPCs) and county officials by outlining responsibilities and providing guidance on procedures for implementing the enforcement provisions of Pennsylvania's Hazardous Material Emergency Planning and Response Act ( Act 1990�165).








II.	SCOPE





Act 1990-165 (Act 165) implements Title III of the Federal Superfund Amendments and Reauthorization Act (SARA Title III), also called the Emergency Planning and Community Right�to�Know Act (EPCRA), of 1986. This expanded upon the Federal Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) of 1980.





This circular specifically concerns enforcement responsibilities and procedures for Act 165. General information concerning related enforcement activities of selected Federal and other Commonwealth agencies is provided to promote understanding of interrelationships and referral options.








III.	AGENTS AND DESIGNEES





The Pennsylvania Emergency Management Council (PEMC) meets at the call of the chair (Lieutenant Governor) and/or as required to carry out statutory requirements. Section 201 of Act 165 provides for the Pennsylvania Emergency Management Agency (PEMA) to act as primary agent for the Council. Act 165 has also designated PEMA, as the operator of the State Emergency Operations Center (EOC), to be the 24-hour notification point for releases/incidents for purposes of official SARA Title III and Act 165 notifications.





SARA Title III, Section 301, provides, "The State Emergency Response Commission shall appoint local emergency planning committees under subsection (c) and shall supervise and coordinate the activities of such committees.”





The requirement of SARA Title III, Section 304 (b), for notification of the LEPC on a 24-hour basis is accomplished through county 24-hour warning emergency information and dispatch points. Depending on the county’s capabilities, access is obtained by calling 9-1-1 or other designated number. The county emergency management coordinator, as an LEPC member and as supervised by the county commissioners, has the lead responsibility for reporting to the Council on alleged violations of Act 165.








IV.	COMPLIANCE REQUIREMENTS





Act 165 violations generally fall into three categories: (1) Emergency Preparedness/Right�to�Know, (2) Failure to pay fees and (3) Emergency response. The following paragraphs describe potential violations under Act 165 and identify the departments/organizations with primary management responsibility for compliance. Management responsibility involves actions to ensure proper implementation and enforcement of applicable law.





The primary departments/organizations responsible for management of Act 165 compliance are the LEPC, supported by the county emergency management agency (EMA), and the  PEMC with its two lead agencies; PEMA and the Department of Labor  & Industry (L & I). The Department of Environmental Protection (DEP) provides support and assistance in the form of directing cleanup, investigation, enforcement of laws under its purview and the provision of technical advice. Other departments including the Pennsylvania State Police (PSP) and Pennsylvania Department of Transportation (PennDOT) actively support Act 165 enforcement. At the federal level, the U.S. Environmental Protection Agency (EPA) is responsible for SARA Title III implementation and federal enforcement.





	A.	Emergency Preparedness/Right�to�Know Violations





1.	Failure to notify the PEMC and the LEPC that the facility is subject to the emergency planning requirements of SARA Title III, Section 302(c) and Act 165, Section 205 (a) (1). Responsibility: LEPC/PEMA/EPA .





2.	Failure to inform the LEPC of the name of the facility emergency coordinator and to cooperate in the development of the offsite response plan as required under SARA Title III, Section 303 (d) (1) & (3) and Act 165, Section 205 (a) (1). Responsibility: LEPC/PEMA .





3.	Failure to notify the LEPC of any relevant changes at the facility as required under SARA Title III, Section 303 (d) (2) and Act 165, Section 205 (a) (1). Responsibility: LEPC/PEMA.





4.	Failure to submit Material Safety Data Sheets (MSDS) or a list of MSDS (or failure to include a chemical on the list) to each of the following: the appropriate LEPC, the PEMC (L&I), and the fire department with jurisdiction over the facility as required under SARA Title III, Section 311 (a) (1) and Act 165, Section 205 (a) (2). Responsibility: LEPC/L&I/EPA.





5.	Failure to submit (or incomplete submission of ) Emergency and Hazardous Chemical Inventory Form (Tier II) by March 1 of each year as required by SARA Title III to each of the following: the appropriate LEPC, the PEMC (L&I), and the fire department with jurisdiction over the facility as required under SARA Title III, Section 312 and Act 165, Section 205 (a) (2) . Responsibility: LEPC/L&I/EPA.





6.	Failure to submit a toxic chemical release form to the Administrator EPA and PEMC (L&I) by July 1 annually as required under SARA Title III, Section 313 (a) and Act 165, Section 205(a) (3). Responsibility: L&I/EPA.





7.	Failure to comply with procedures for providing chemical identity information for medical personnel as required under SARA Title III, Section 323 and Act 165, Section 205 (a) (4) . Responsibility: LEPC/PEMA/EPA .





B.	Fee Violations � Act 165





1.	Failure to pay local Hazardous Chemical Fees ($35�$75) as established by county ordinance, or file LEPC in�kind service approval to the county treasurer by March 1 of each year for each chemical listed on the facility Tier II [(Act 165, Section 207 (b) (2)]. Responsibility: County EMC .





2.	Failure to pay Hazardous Chemical Fee of $10 to the Department of Labor & Industry by March 1 of each year for each chemical listed on the facility Tier II (Act 165, Section 207(c). Responsibility: L&I.





3.	Failure to pay Toxic Chemical Release Fee of $250 for each chemical (not to exceed $5,000) reported on the Toxic Chemical Inventory Form as required by SARA Title III, Section 313 by July 1 of each year to Department of Labor & Industry (Act 165, Section 207(e). Responsibility: L&I.





4.	Failure to pay Emergency Planning Fee of up to $100, as established by county ordinance, or file LEPC in�kind service approval to the county treasurer by March 1 of each year by each facility with threshold planning quantities (TPQ) of extremely hazardous substances (Act 165, Section 207(f) ) . Responsibility: County EMC.











C.	Emergency Reporting Violations





Section 304 of SARA Title III, and Section 206 of Act 165, require that notification be made by the owner or operator of the facility or vehicle immediately after he/she has knowledge of a release of a reportable quantity (RQ) of a CERCLA/SARA hazardous substance as defined in Section 103 of Act 165. Notification is not required, however, if the spill is contained solely within the facility site (SARA Title III) or the spill does not extend beyond the facility's property boundaries, i. e., does not enter the environment (the air, soil, or water) (Act 165). Any RQ spill that has the potential to enter the environment must also be reported.





Although "immediately" is not specifically defined in SARA Title III, EPA considers that even notification within less than an hour is a violation if circumstances were such that the notification could have been made sooner. Also of important note: Act 165 reporting does not fulfill requirements in other state laws to notify the Department of Environmental Proctection or other state agencies of spills or releases involving other substances or quantities much smaller than SARA RQs.   Responsibility: LEPC/PEMA/EPA .





Failure to notify the National Response Center (NRC) as required under CERCLA, Section 103 (a) or failure to provide all of the information required by statute or implementing regulations. Responsibility: EPA.





2	 Failure of a facility owner/operator to notify immediately the county 24�hour emergency response office by calling 9-1-1 or other designated number, and failure to call PEMA's 24�hour reporting/response number as required under Act 165, Section 206 (a). Failure of vehicle operator to call    9-1-1 or other designated emergency number. Responsibility: LEPC/ PEMA.





3.	Failure to submit a written follow�up report to the affected state emergency response commission (SERC/PEMC) and the emergency response coordinators for all affected LEPCs as soon as practicable after the release as required under SARA Title III, Section 304 (c) and within 14 calendar days after the release as required under Act 165, Section 206 (d). (Note: EPA considers it a federal (SARA) violation when follow�up is not provided "as soon as practicable.” Although this means that less than a week could be a violation, EPA has not pursued this in Pennsylvania, in part perhaps because our follow�up program has been highly effective). Responsibility: PEMA/EPA.














CONCEPT FOR ENFORCEMENT OF ACT 165





A.	General





The enforcement provisions of Act 165 complement and parallel SARA Title III. The Commonwealth and its counties have authority to take civil and criminal actions against alleged violators under Act 165 or SARA Title III. Exercise of Act 165 authority is advantageous to the Commonwealth because (1) local and state enforcement activities gain credibility with each successful action, and (2) because fines accrue to the county and the Commonwealth rather than the federal government. In some instances, PEMA may choose to refer action to EPA under SARA Title III for various reasons including the fact that stiffer penalties can be awarded for some offenses under SARA Title III . Regardless, EPA has the authority to act independently and may do so whether the Commonwealth acts or not.  PEMA and L & I are responsible for maintaining coordination with EPA.





With the intent of handling enforcement actions at the lowest practical level, responsibility for initiating civil enforcement actions related to Act 165 violations begins at the local level. The LEPC prepares pertinent information on the case and sends it to PEMA which acts on behalf of the PEMC for review and coordination with other state agencies. The case is then forwarded to the Office of General Counsel and/or the Office of Attorney General where a determination is made to either prosecute at the Commonwealth level or delegate enforcement action to the county or municipal level under Section 303 of Act 165. The general process for the LEPC to pursue an enforcement action is described in paragraph V. C.





B.	LEPC Enforcement� General





As part of its responsibility under Act 165 and SARA Title III to take appropriate action to ensure the implementation and updating of the Off�site Emergency Response Plan, the LEPC:





1.	Advises local elected officials on the status of Act 165 compliance





2.	Reports to  PEMA on alleged violations of Act 165





3.	Conducts official communications with and inspections of facilities ( with qualified representatives) as appropriate to ensure compliance with Act 165





4.	Makes recommendations to local enforcement officials and  PEMA on remedies and/or enforcement actions relating to alleged violations of Act 165








C.	LEPC Enforcement Actions





The general sequence of actions to be taken by the LEPC, PEMA, the Office of General Counsel and the Office of Attorney General in response to an alleged violation of Act 165 and/or SARA Title III follows:





1.	LEPC receives information on alleged violation from official or unofficial sources. Basis for concern by the LEPC can range from documented evidence, a citizen's complaint (complaints should be logged and documented), to no more than an LEPC's reasonable concern about the reporting or planning status of a facility based upon its type of business.





2.	LEPC conducts preliminary review to confirm facts through appropriately documented communications with the facility. These may include written correspondence (certified/return-receipt), telephone communications (documented) and visits/inspections. Should a visit or inspection be required, it should conform with Act 165, Section 211 (e) and guidance provided by PEMA. (Directive D2000-5, Act 1990-165 Facility and Vehicle Inspections.)





3.	Usually, when a facility owner/operator is found to be in non�compliance with Act 165 notification, reporting or planning requirements it is because of ignorance. A facility's immediate action to comply should be given consideration relative to the LEPC's decision to take further enforcement action. Compliance should include becoming current in the submission of required reports and provision of appropriate planning information. Back fees, coinciding with the facility's operation/establishment, must be paid to the county treasurer and the state (L&I). Documentation of a plant's compliance and LEPC decision not to recommend an enforcement action to PEMA should be forwarded by the LEPC to PEMA.





4 .	When a facility is uncooperative with the LEPC, including unresponsive or inadequate compliance, the LEPC should request the assistance of PEMA prior to seeking legal remedies. PEMA will take action to assist the LEPC, including enlisting the efforts of other state agencies. Federal agencies that may be asked by PEMA to assist include EPA, OSHA, US DOT and the Coast Guard.





5.	When an Act 165 civil penalty action is warranted against a facility or vehicle owner or operator, a written "Notice of Alleged Violation" is sent to the alleged violator. The letter, sent by the county, PEMA, the Office of General Counsel, or the Office of Attorney General, informs the alleged violator of the alleged violation(s) and that legal action is contemplated. The actual initiator of the violation letter will be determined through coordination between PEMA and the LEPC based upon the circumstances of the violation. (Sample "Letter of Alleged Violation" at Annex C. )





6.	When legal action for a civil violation appears to be appropriate, the LEPC provides  documentation to PEMA for review prior to referral to the Office of General Counsel or the Office of Attorney General. The documentation with both positive and negative facts should include, but need not be limited to:





Name and location of the facility





Name of owner/operator and title





c .	Nature of the alleged violation(s) including elements of the violation(s) (specific statement(s) of the time, section of Act 165 violated and the act or omission by the facility or vehicle owner or operator that constituted the alleged violation(s)





d.	An overview of the violation case (compliance summary)





e.	Compliance Log (specific dates and actions related to the case with reference to documents provided)





f.	Proof of violation(s) � copies of documents related to the compliance log which may include:





(1)	Reports from any inspections or investigations conducted at the facility





(2)	Reports or fee statements submitted to the LEPC by the facility





(3)	Correspondence to or from the facility





(4)	Summary of any telephone conversations or meetings between representatives of the facility and the LEPC, PEMA and other agencies including names, dates and nature of contact





(5)	Attested statements by witnesses applicable to the case





      Mitigating circumstances





h.	The LEPC's recommendation of a penalty amount





i.	The LEPC's recommendation concerning the desired governmental level for prosecution (state, county or municipality) or that the case be referred to the appropriate federal agency such as EPA and/or OSHA for enforcement action





j.	Any other information that the LEPC wishes to provide concerning the case





7.	When a case is submitted to PEMA as the primary agent for the PEMC under Act 165, PEMA will determine if any additional investigation is required, if there is sufficient information to prove the alleged violation(s), or if it is probable that no violation(s) occurred. If additional information is required, PEMA will request it from the LEPC or it will be obtained by PEMA. If PEMA determines that no violation occurred, a letter documenting that decision will be sent to the LEPC, the facility and any other appropriate parties.





8.	When there is sufficient information to document the alleged violation, PEMA will forward the case with recommendations to the Office of General Counsel and/or the Office of Attorney General for disposition. Disposition may include Commonwealth�level civil or criminal action, referral back to the local jurisdiction or referral to the appropriate federal agency for action under federal law. In some cases, PEMA may refer all or part of the case to federal agencies (EPA for action under SARA Title III and OSHA for occupational safety violations) rather than pursue Commonwealth enforcement under Act 165.





a.	Civil Actions





The Office of Attorney General or the Office of General Counsel may commence a civil action against any person for failure to comply with Act 165. No action may be commenced by any other party prior to 60 days after the Office of Attorney General or the  Office of General Counsel has given written notice of the alleged violation to the alleged violator. The PEMC, a county or a municipality may commence a civil action against any person for failure to comply with Act 165 or its regulations if the Office of Attorney General or the Office of General Counsel has not commenced such action and more than 120 days have elapsed since PEMA, a county or a municipality gave notice of the alleged violation to the alleged violator.














b.	Criminal Actions





The Office of Attorney General under the act of October 15, 1980 (P.L.950, No. 164), known as the Commonwealth Attorneys Act, or the district attorney for the county in which the violation is alleged to have occurred, may commence criminal proceedings for the enforcement of Act 165 and its regulations without any waiting period. 





c.	Venue





Civil or criminal proceedings may be brought in the court of common pleas for the county in which the defendant is located or for the county in which the violation is alleged to have occurred.








VI.	CONSULTATION





For general enforcement procedures contact PEMA,  (717�651-2121). For legal advice contact PEMA's Chief Counsel (717�651-2010).








VII.	SUPERSESSION





PEMA Guidance and Information Circular C95-6, “Enforcement of the Hazardous Material Emergency Planning and Response Act (Act 1990-165),” July 10, 1995.











						______________________________


						David L. Smith


Director
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       ANNEX A





PENALTIES AND FlNES � ACT 165, SECTION 302








I.	CIVIL PENALTY





A person who violates any of the emergency reporting, planning or notification requirements of, or fails to pay the fees outlined in, Act 165, Sections 201 through 207 or any regulations promulgated under those sections shall be subject to a civil penalty of not less than $1,000 and not more than $25,000. Each day of a continuing violation shall be considered a separate offense.








II.	CRIMINAL PENALTY. A person who:





A.	Knowingly and willfully fails to report the release of a hazardous substance or extremely hazardous substance as required by Act 165, Sections 205 and 206, commits a misdemeanor of the third degree and shall, upon conviction, be sentenced to pay a fine of not less than $1,000 and not more than $2,500 for each separate offense, or imprisonment in the county jail for a period of not more than one year, or both. For the purposes of this paragraph, each day of continued violation constitutes a separate offense.





B.	Intentionally obstructs or impairs, by force, violence, physical interference or obstacle, a representative of PEMA, a certified hazardous material response team, or the LEPC attempting to perform the duties and functions set forth in Section 211 commits a misdemeanor of the second degree and shall, upon conviction, be sentenced to pay a fine of not less than $1,000 and not more than $5,000 for each separate offense, or imprisonment in the county jail for a period of not more than two years, or both.








III.	DISPOSITION � Section 302 Penalties and fines





One-half of all civil penalties and fines collected under this section shall be deposited into the Commonwealth Hazardous Material Response Fund and one-half shall be deposited into the appropriate county Hazardous Material Emergency Response Account.








�



ANNEX B





RELATIONSHIP TO OTHER LAWS � ACT 165, SECTION 304








I.	FEDERAL LAW





Act 165 shall be read in conjunction with Federal acts, laws or regulations providing for the identification, labeling or reporting of information concerning hazardous material releases, and any other health and safety matters related to hazardous materials, and is intended to supplement Federal acts, laws and regulations in the interests of protecting the health and safety of the citizens of this Commonwealth. In those instances where the provisions of this act are more comprehensive or stringent than the provisions of the applicable Federal act, law or regulation, the provisions of this act shall be controlling.








II.	STATE LAW





Nothing in this act shall affect or modify in any way the obligations or liabilities of any person under other statutes of this Commonwealth.








III.	LOCAL LAW





This act shall preempt any ordinances or resolutions passed or adopted by any political subdivision that is effective on or before or after the effective date of this act to the extent that such ordinance or resolution conflicts or is inconsistent with the provisions of this act.





�
ANNEX C





SAMPLE LETTER OF NOTIFICATION





Certified Mail, Return Receipt Requested, or Hand Delivery





(Date, Year)





(Owner/Operator Contact Name)


(Business/Organization Name)


(Address)


(City, State, Zip Code)





NOTICE OF ALLEGED VIOLATION





Dear Mr./Ms._______________:





This letter is to inform you that investigations conducted by the   (name)   County Local Emergency Planning Committee (LEPC) and the Pennsylvania Emergency Management Council, through its agent the Pennsylvania Emergency Management Agency, have found that  (name of facility), located in ___________, Pennsylvania, has been in violation of the Emergency Planning and Community Right�to�Know Act of 1986 (SARA Title III, 42 U.S.C. §11001 et seq.) and the Hazardous Material Emergency Planning and Response Act (Act 1990�165, 35 P.S. §6022.101 et seq.).





The violation(s) of the two above�named acts were discovered as the result of ___________________________________________________________________ (describe, in detail the factual circumstances of the alleged violation or violations to include the actions or inactions of the facility, the types of hazardous chemicals involved, times, dates, locations, and other details involved in the alleged violations)





The above�stated facts reveal that Section __________ of SARA Title III and Section __________ of Act 1990�165 were violated by (name of facility). Those sections read as follows:





(State verbatim the sections of SARA Title III and Act 1990�165 that are mentioned in the above paragraph)





Based upon the above�stated facts and law, you are advised that (name of facility)





1)	failed to (state the exact nature of the alleged violation)





failed to _______________________________________________





You are advised that failure to comply with the above-mentioned sections of SARA Title III and Act 1990-165 may result in legal action being taken against (name of facility) by either the Office of Attorney General, the Office of General Counsel, the Pennsylvania Emergency Management Council, __________ County, or the municipality in which  (name of facility) is located. The authority for such legal action is set forth in Section 303 of Act 1990-165.  Section 302 of that Act authorizes a civil penalty of not less than $1,000 and not more than $25,000 for violations of the Act.  Each day of a continuing violation shall be considered a separate offense.





This letter does not waive, either expressly or by implication, the power or authority of (the name of the prosecuting authority*) to prosecute for any and all violations of SARA Title III and Act 1990-165 arising prior to or after the date of issuance of this letter or the conditions upon which this letter is based.





This letter shall not be construed as being a final action of the (PEMC OR LEPC) concerning the circumstances of this alleged violation case.





Should you desire to discuss the circumstances of this case, please contact ________________ at ___________________.








Sincerely











                             (Signature)                                 


(Type name)


Chairman, Local Emergency Planning Committee









































*The prosecuting authority could be either the Commonwealth of Pennsylvania, a county or a municipality depending upon the facts of the case, the nature of the violation(s), and other factors as outlined in this Guidance & Information Circular.
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