	
	
	

	
	
	

	
	
	PART 1
HAZARDOUS WASTE MANAGEMENT ACT OF 1977
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	68-212-101. Short title.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	This part shall be known and may be cited as the "Tennessee Hazardous Waste Management Act."  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 1; T.C.A., §§ 53-6301, 68-46-101.]
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	68-212-102. Public policy.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	In order to protect the public health, safety and welfare, to prevent degradation of the environment, conserve natural resources and provide a coordinated statewide hazardous waste management program, it is declared to be the public policy of the state of Tennessee to regulate hazardous waste management to:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Provide for safe storage, transportation, treatment and disposal of hazardous wastes;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Provide a coordinated statewide program of control of hazardous wastes in cooperation with federal, state and local agencies responsible for the prevention, control or abatement of air, water and land pollution, such that adequate control is achieved without unnecessary duplication of regulatory programs;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Develop long-range plans for adequate hazardous waste management systems to meet future demands; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) Promote efficient and economical hazardous waste management systems, the reuse or recycling of hazardous waste, and efforts to minimize the amounts of hazardous waste generated.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 2; T.C.A., § 53-6302; Acts 1986, ch. 644, § 4; T.C.A., § 68-46-102.]
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	68-212-103. Exemptions.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	Exempted from the provisions of this part are:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Hazardous wastes which are generated within a residence and are incident to the operation of that residence; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) The following wastes generated within a farm and incident to the operation of that farm:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) Wastes from the growing and harvesting of agricultural crops or from the raising of animals (including animal manures), which are returned to the soils as fertilizers; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Waste pesticides, provided the farmer triple-rinses each emptied pesticide container (using a capable solvent) and disposes of the pesticide residues on the farmer's own farm in a manner consistent with the disposal instructions on the pesticide label.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 2; 1979, ch. 410, § 1; 1981, ch. 174, §§ 5-7; T.C.A., § 53-6303; Acts 1984, ch. 577, § 1; T.C.A., § 68-46-103.]
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	68-212-104. Definitions.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	As used in this part, unless the context otherwise requires:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) "Board" means the solid waste disposal control board as established by § 68-211-111, unless otherwise indicated;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) "Commercial facility" means any hazardous waste management facility that stores, treats or disposes of hazardous waste generated off-site. However, a facility shall not be deemed to be a commercial facility if the only hazardous waste that it receives from off-site is either:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) Hazardous waste generated from material manufactured by a corporation, generated only at a site or sites owned or operated by the same manufacturing corporation, or subsidiaries of such corporation, or product distribution sites under contract to such corporation; provided, that the volume of hazardous waste received from such sites and placed in storage for more than thirty (30) days does not exceed ten percent (10%) of the permitted or interim status storage capacity at the facility; and provided further, that during no annual period may more than ten percent (10%) of the total hazardous waste treated or disposed at the facility be from such sites;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Mixed hazardous waste (hazardous waste that is also regulated as a radioactive material) that is received for storage and treatment (but not disposal or incineration) pursuant to an order, compliance plan or similar plan or agreement in which such receipt for storage and treatment is specifically approved by the commissioner or board; provided, that any such order, compliance plan or similar plan or agreement also requires that the ultimate land disposal of such mixed hazardous waste or waste from its treatment be at a commercial facility permitted under this part or a properly authorized facility in another jurisdiction; or  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) Hazardous wastes in the same waste codes and generated from the same industrial operations that a combustion facility was permitted to receive on July 1, 2001, notwithstanding any change of ownership of such operations since such date. The volume of such waste treated annually shall not exceed ten percent (10%) of the combustion facility's July 1, 2001, permitted treatment capacity;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) "Commissioner" means the commissioner of environment and conservation, the commissioner's authorized representatives, or, in the event of the commissioner's absence or a vacancy in the office of commissioner, the deputy commissioner;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) "Department" means the department of environment and conservation;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) "Disposal" means the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous waste into or on any land, water or air so that such hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(6) "Facility" means all contiguous land, and structures, other appurtenances and improvements on the land, used for treating, storing, or disposing of hazardous waste. A facility may consist of several treatment, storage, or disposal operational units;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(7) "Generation" means the act or process of producing hazardous wastes;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(8) "Hazardous waste" means waste, or combination of wastes, which because of its quantity, concentration, or physical, chemical, or infectious characteristics may:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) Cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness; or  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Pose a substantial present or potential hazard to human health or the environment when improperly treated, stored, transported, disposed of, or otherwise managed;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(9) "Manifest" means the form used for identifying the quantity, composition, and the origin, routing, and destination of hazardous waste during its transportation from the point of generation to the point of disposal, treatment or storage;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(10) "Off-site" means any property that is not classified as on-site by subdivision (11);  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(11) "On-site" means on the site of generation. "On-site" further means the same or geographically contiguous property which may be divided by public or private right(s)-of-way. Noncontiguous property owned by the hazardous waste generator that is connected by a right-of-way which such hazardous waste generator controls and to which the public does not have access is also considered on-site property;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(12) "Permit" means the whole or part of any written authorization of the commissioner pursuant to regulations to own or operate a facility for the treatment, storage, or disposal of or transportation of hazardous waste;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(13) "Person" means an individual, trust, firm, joint stock company, corporation (including a government corporation), partnership, association, state, municipality, commission, political subdivision of a state, any interstate body, and governmental agency of this state and any department, agency, or instrumentality of the executive, legislative and judicial branches of the federal government;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(14) "Portable commercial unit" means any commercial facility, as defined by subdivision (2), which is transportable from site to site for the purpose of storage, treatment or disposal of hazardous waste;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(15) "State" means the state of Tennessee;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(16) "Storage" means the containment of hazardous waste in such a manner as not to constitute disposal of such hazardous waste;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(17) "Transporter" means any person engaged in the transportation of hazardous waste;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(18) "Treatment" means any method, technique, or process, including neutralization, designed to change the physical, chemical or biological character or composition of any hazardous waste so as to neutralize such waste or so as to render such waste nonhazardous, safer for transport, amenable for recovery, amenable for storage, or reduced in volume. "Treatment" includes any activity or processing designed to change the physical form or chemical composition of hazardous waste so as to render it nonhazardous; 
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(19) "Waste" means any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, or contained gaseous material resulting from industrial, commercial, mining and agricultural operations, and from community activities, but does not include solid or dissolved material in domestic sewage, or solid or dissolved materials in irrigation return flows or industrial discharges which are point sources subject to permits under section 402 of the Federal Water Pollution Control Act, as amended (86 Stat. 880), or source, special nuclear, or byproduct material as defined in the Atomic Energy Act of 1954, as amended (68 Stat. 923); and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(20) "Waste management" means the orderly control of storage, transportation, treatment, and disposal of hazardous waste.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 3; 1979, ch. 410, § 2; 1980, ch. 899, § 8; 1981, ch. 174, §§ 8, 9; T.C.A., § 53-6304; Acts 1984, ch. 577, § 2; 1985, ch. 337, § 5; T.C.A., § 68-46-104; Acts 1994, ch. 890, § 1; 1995, ch. 95, § 1; 1995, ch. 547, § 1; 2001, ch. 102, § 1.]
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	68-212-105. Unlawful acts.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	It is unlawful to:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Place or deposit any hazardous waste into the waters of the state except in a manner approved by the department or the Tennessee water quality control board;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Burn hazardous waste except in a manner and under the conditions prescribed by the department or the air pollution control board;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Construct, alter, operate, own, close, or maintain after closure a hazardous waste treatment, storage, or disposal facility in violation of the rules and regulations established under the provisions of this part or in violation of orders of the commissioner or board, or in such a manner as to create a public nuisance or a hazard to public health;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) Store, containerize, label, transport, treat or dispose of hazardous waste or fail to provide information in violation of the rules, regulations, or orders of the commissioner or board, or in such a manner as to create a public nuisance or a hazard to the public health;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) Refuse or fail to pay to the department fees assessed pursuant to the provisions of this part and in violation of the rules, regulations, or orders of the commissioner or board; or  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(6) Site a new commercial hazardous waste facility less than one thousand five hundred feet (1,500') from residential, child care, church, park or school property.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 4; 1979, ch. 410, § 3; T.C.A., § 53-6305; Acts 1983, ch. 317, § 1; 1984, ch. 577, § 3; T.C.A., § 68-46-105; Acts 1998, ch. 1089, § 1; 2000, ch. 981, § 67.]
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	68-212-106. Criteria for determining hazardous wastes - Notification regarding wastes generated - Manifest systems - Landfill disposal sites.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a) (1)  The board shall establish criteria for determining if a substance is a hazardous waste and will prepare a list of wastes which are considered hazardous in order to aid in determining the generators of hazardous waste in the state. However, such list shall not limit the regulatory authority over substances which meet established criteria for a hazardous waste.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Any person who is generating a waste which is considered hazardous by the established criteria or list shall notify the department in writing of the quantities and composition of wastes generated and the method by which such person intends to store, treat or dispose of such wastes.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) All generators, transporters, and owners and operators of hazardous waste storage, treatment, and disposal facilities shall utilize a manifest system to assure that such hazardous waste transported off-site is stored, treated, or disposed of in storage, treatment, or disposal facilities in compliance with regulations promulgated pursuant to this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b) (1)  The commissioner shall notify the register of deeds in each county in which a landfill disposal facility or site is located and currently being used for landfilling of hazardous waste of the precise location of such facility or site. Such notice shall include the following:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) The name of the person who owns the property upon which the disposal facility or site is located;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) The book and page number in which the deed to such property is recorded; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) The hazardous wastes which are disposed of on such property.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) The commissioner is authorized to require any person owning or operating a landfill disposal facility or site to provide such information prior to landfilling on such facility or site.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) As used in this section:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) "Landfill disposal facility or site" includes any settlement pond or lagoon which is not regulated by the division of water quality control and also includes open dumping; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) "Open dumping" means the depositing of solid wastes into a body or stream of water or onto the surface of the ground without compacting the wastes and covering with suitable material as prescribed in the regulations of the department.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) This subsection (b) is to be administered by the division of solid and hazardous waste management.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 5; 1979, ch. 382, § 1; 1979, ch. 410, § 4; 1980, ch. 899, § 9; T.C.A., § 53-6306; Acts 1984, ch. 577, § 4; T.C.A., § 68-46-106.]
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	68-212-107. Powers and duties of commissioner, department, and board.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a)  The commissioner shall exercise general supervision over the construction, operation, maintenance, closure, and where applicable, post-closure care of hazardous waste storage facilities, treatment facilities, and disposal facilities throughout the state. Such general supervision shall apply to all features of construction, operation, maintenance, closure, and, where applicable, post-closure care of such facilities which do or may affect the public health and safety or the quality of the environment, and which do or may affect the proper storage, treatment, or disposal of hazardous wastes.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  For the purpose of developing or enforcing any rule or regulation authorized by this part, or enforcing any requirement of this part or order issued by the commissioner or board pursuant to this part, the commissioner is authorized to at any reasonable time:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Enter any place where wastes (which the commissioner has reason to believe may be hazardous) are, may be, or may have been generated, stored, transported, treated, disposed of, or otherwise handled;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Inspect and obtain samples of any waste (which the commissioner has reason to believe may be hazardous), samples of any containers or labeling for such wastes, and samples of ambient air, surface waters, and ground waters at the facility or site; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Inspect and copy any records, reports, test results, or other information relating to the purposes of this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c)  The board is authorized to request the commissioner or the commissioner's representatives to investigate, inspect and obtain samples from hazardous waste storage, treatment, or disposal facilities throughout the state.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(d)  The board is empowered to promulgate and adopt, in accordance with the rulemaking requirements of the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, such rules and regulations as are required elsewhere in this part or are otherwise necessary or desirable to implement the provisions of this part. Such rules and regulations shall include, but shall not necessarily be limited to:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Regulations setting out the criteria, lists, and any other necessary mechanisms for the determination of whether any substance is a hazardous waste for the purposes of this part;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Regulations providing procedures and requirements for the use of a manifest during the transportation of hazardous waste;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Regulations providing requirements for the location, design, construction, operation, maintenance, closure, and, where appropriate, post-closure care of hazardous waste treatment, storage, and disposal facilities as may be necessary or desirable for the safe storage, treatment, and disposal of hazardous wastes in the state;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) Regulations providing appropriate requirements (including joint and several liability for owners and operators and submission of plans and specifications) and procedures governing application for issuance, renewal, modification, suspension, revocation, or denial of permits for hazardous waste treatment, storage, and disposal facilities; which requirements and procedures shall be consistent with the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, and shall include provisions for public notice and comment and an opportunity for a public hearing prior to permit determinations;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) Regulations providing requirements for the transportation, containerization, and labeling of hazardous waste which shall be consistent with those issued by the United States department of transportation and the Tennessee department of safety, to include requirements and procedures governing application for and issuance, renewal, modification, suspension, renovation or denial of permits for hazardous waste transporters;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(6) Regulations providing requirements and procedures for notification by generators of hazardous waste and for the establishment, maintenance, and reporting of other information as necessary or desirable to achieve the purposes of this part;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(7) Regulations providing for the assessment and collection of fees as provided in § 68-212-110;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(8) Regulations establishing a schedule of administrative penalty amounts as provided in § 68-212-114(c);  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(9) Regulations which prohibit the land disposal of certain hazardous wastes if the board determines that such a prohibition is required in order to protect human health and the environment for as long as the waste remains hazardous, taking into account:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) The long-term uncertainties associated with land disposal;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) The goal of managing hazardous waste in an appropriate manner in the first instance; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) The persistence, toxicity, mobility, and propensity to bioaccumulate of such hazardous wastes and their hazardous constituents;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(10) (A) Regulations which shall establish conditions or criteria for the siting of commercial hazardous waste storage, treatment, and disposal facilities in this state. No permit may be issued for a proposed facility that does not conform to the conditions and criteria of those regulations. These conditions or criteria shall consider the differences between storage, treatment, and disposal facilities, and shall address, but not be limited to, the following:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(i) Siting in floodplains, wetlands, seismic risk zones, and in areas underlaid by mature karst formations;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(ii) Depth to groundwater and seasonal high water tables;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(iii) Distances from public and private drinking water supplies;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(iv) Distances from occupied dwellings including, but not limited to, private residences, public schools and other buildings, and commercial buildings, and buildings not associated with the facility;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(v) Distances from scenic, cultural and recreational areas;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(vi) The adequacy of the transportation routes to accommodate any increased traffic;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(vii) The adequacy of the emergency response capabilities; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(viii) The economic impacts on the local community and the surrounding communities.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Regulations adopted pursuant to this subsection shall not apply to any facility or site currently operating under authorization of the commissioner or to any facility permitted by the commissioner prior to adoption of such regulations; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(11) Regulations implementing the distance restrictions established by § 68-212-105(6).  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(e)  The board is empowered and authorized to act as the board of appeals to review actions of the commissioner arising from the implementation of this part in accordance with the provisions of the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. For the purposes of this part, five (5) members constitute a quorum, and a quorum may act for the board in all matters.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(f)  The provisions of title 13, chapter 18, regarding major energy projects, as defined in § 13-18-102 do not apply to this part.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 6; 1979, ch. 410, § 5; 1980, ch. 899, § 10; 1981, ch. 131, § 34; 1981, ch. 174, §§ 10-14; T.C.A., § 53-6307; Acts 1984, ch. 577, § 5; 1986, ch. 644, § 5; 1989, ch. 552, § 5; T.C.A., § 68-46-107; Acts 1995, ch. 305, § 132; 1996, ch. 1033, §§ 1, 2; 1998, ch. 1089, § 2.]
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	68-212-108. Permits - Bond - Terminated facilities - Perpetual care trust fund - Hazardous waste trust fund.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a) (1)  No person shall construct, substantially alter, or own or operate a hazardous waste treatment, storage, or disposal facility, nor shall any person treat, store, or dispose of a hazardous waste, nor shall any hazardous waste transporter receive a hazardous waste from, or deliver a hazardous waste to, any location in the state, without first obtaining a permit from the commissioner for such facility or activity. No such permit shall be issued or otherwise authorized unless and until the person has complied with the requirements established by the board in regulations promulgated under this part. All permits for hazardous waste management facilities and transporters shall be issued by the commissioner. All such permits shall be issued according to procedures established by the board in regulations promulgated under this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) After public notice and an opportunity for comment, the commissioner may, to the extent allowed in regulations adopted by the board, grant variances and waivers for persons; and the board may through the rulemaking process establish exemptions from the requirements of this part and permits-by-rule for classes of activities subject to the requirements of this part; provided, that it is demonstrated to a reasonable degree of certainty that design or operating practices will prevent degradation of the environment and will adequately protect the public health, safety and environment; and provided further, that the commissioner shall not waive the requirement that a community impact statement be filed.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  Each permit shall contain such terms and conditions as the commissioner deems necessary under the regulations promulgated under this part and shall be issued for a fixed period of time. A permit may be modified at any time for cause.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c) (1)  The commissioner may require the posting of a bond by any applicant for permitting of a hazardous waste storage facility, treatment facility or disposal facility. Such bond shall be to assure the availability of funds to the state in the event of abandonment, insolvency, or other inability of the applicant to meet the requirements regarding a public health hazard created by the presence of hazardous waste at a site occupied by the applicant or formerly under its possession, ownership, or control. The amount of the bond will be established by the commissioner as a permit condition and based on the estimated costs of providing proper closure, or post-closure care to the facility. In establishing such requirements, the commissioner shall give due consideration to the probable extent of contamination, the amount of possible property damage, the costs of removal and disposal of hazardous waste used by the applicant, the costs of reclamation of the property in the event of abandonment, insolvency or other inability of the applicant to perform such services to the satisfaction of the commissioner.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) In the event it is determined that there is a reasonable probability that a permitted facility or site will eventually cease to operate while containing, storing, or otherwise treating hazardous wastes on the premises which will require continuing and perpetual care or surveillance over the facility or site to protect the public health, safety or welfare, the commissioner, for the commissioner's respective area of permitting authority, may require for storage, treatment or disposal facilities, a sum to be deposited by the applicant, in addition to the posted bond, in such amounts and under such circumstances as the commissioner shall determine as necessary by rule, regulation, or order based upon such rule or regulation, in a trust fund maintained as the perpetual care trust fund in the name of the state. In establishing such additional requirements, the commissioner shall give due consideration to the nature of the hazardous waste material, the size and type of facility or site to be decommissioned, and the anticipated expenses of perpetual care and surveillance.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) No private entity shall be precluded by reason of criteria established under subdivisions (c)(1) and (2) from the ownership or operation of facilities providing hazardous waste treatment, storage, or disposal services where such entity can provide assurance of financial responsibility and continuity of operation consistent with the degree and duration of risks associated with the treatment, storage or disposal of a specified hazardous waste.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) An acceptable bond shall be issued by a fidelity or surety company authorized to do business in this state; a personal bond supported by such collateral as the commissioner shall deem to be satisfactory; or a cash bond in an amount to be determined by the commissioner. Acceptable forms of collateral shall be established by the board by regulation and shall include, but are not limited to, insurance policies, letters of credit or securities.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) The bonds obtained by any applicant shall be payable to the state of Tennessee and shall remain effective until such time as the commissioner determines that the facility or site involved no longer presents a danger to the public health and welfare.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(6) At any time during the life of a bond, the commissioner, for the commissioner's respective area of permitting authority, may order forfeiture of the bond of a storage, treatment, or disposal facility based upon the commissioner's determination of abandonment, insolvency or other inability of the applicant to perform to the satisfaction of the commissioner. The board shall promulgate regulations to ensure the applicant adequate notice and an opportunity to be heard on the matter of forfeiture. All forfeited bonds shall be deposited in a special account in the name of the state, entitled "the hazardous waste trust fund." All moneys deposited in the fund may be expended by the commissioner as the commissioner considers necessary to assure the protection of the public health, safety, or welfare. Following the detoxification, the removal and disposal of any hazardous waste, and the reclamation of the premises, any funds remaining from the forfeited bond shall accrue to the state and shall not be refundable to the applicant. The moneys which are deposited in the hazardous waste trust fund and the perpetual care trust fund shall not be used for normal operating expenses of the department, but shall be expended only for the detoxification, removal and disposal of any hazardous waste, reclamation of sites or facilities, and perpetual care and surveillance of sites or facilities where the applicant has abandoned, defaulted, or otherwise refused to perform the above services to the satisfaction of the commissioner. Moneys accumulated in the hazardous waste trust fund or the perpetual care trust fund may be transferred by the commissioner whenever it is determined by the commissioner that the transfer of such funds is required to provide services at abandoned, inoperative, decommissioned facilities or at contaminated sites to protect the public health, safety or welfare.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(d)  The commissioner may require any applicant for permitting of a hazardous waste storage facility, treatment facility, or disposal facility, and any such permittee, to have and maintain financial responsibility as may be necessary for bodily injury and property damage to third parties caused by sudden or nonsudden accidental occurrences arising from operations of the facility.  The board shall promulgate and adopt rules and regulations as necessary or desirable to implement this provision.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(e)  The commissioner may deny or revoke any permit of a storage, treatment or disposal facility if the commissioner finds that the applicant or permittee has failed to comply with any term or condition of the permit, the provisions of this part, any order of the  commissioner, or any rules, regulations or standards adopted pursuant hereto.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(f) (1)  The department shall give public notice of an application for a permit for a commercial facility for the storage, treatment, or disposal of hazardous waste within thirty (30) days of its receipt. The commissioner shall hold a community meeting concerning such a permit application within forty-five (45) days of the publication of the public notice.  This shall be in addition to the public notice and hearing given after a draft permit or denial is issued.  The county legislative body of the county in which the facility is proposed, the governing body of the municipality, if any, in which the facility is proposed and the governing body of any municipality within one (1) mile of the proposed facility shall be represented at the community meeting. Failure to participate shall be deemed a waiver and shall not invalidate the meeting.  The board shall prescribe in rules the procedures for such notices and meetings.  The local governing bodies participating in the community meeting shall have the opportunity to prepare reports representing their interpretation of the concerns of the community, and shall submit such reports to the department within ninety (90) days after the community meeting. The report may include any summaries of issues that the local governing bodies feel appropriate.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) If a local governing body chooses to make such report, it shall include a decision to accept, reject, or modify the application. Such decision shall be based upon the application of the following criteria which shall consider the differences between storage, treatment and disposal facilities:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) The facility is located so as to minimize incompatibility with the character of the surrounding area and to minimize the effect on the value of the surrounding area;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) The plan of operations for the facility is designed to minimize the danger to the surrounding area from fire, spills, or other operational accidents;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) The traffic patterns and the capacity of roads and bridges to or from the facility are so designed as to minimize the impact on existing traffic flows;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) An emergency response plan has been formulated by or for the facility which includes notification, containment and evacuation procedures to be used in case of an accidental release;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(E) If the facility is to be located in a county where the county or municipality has adopted a hazardous or solid waste management plan and/or zoning plan, the facility is consistent with that plan;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(F) Distances from occupied dwellings, including, but not limited to, private residences, schools, churches, commercial buildings, and other buildings not associated with the facility, and scenic, cultural and recreational areas so as to minimize the adverse economic impacts on the local community and the surrounding communities;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(G) The facility is so designed, located and proposed to be operated that the public health, safety and welfare will be protected;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(H) The previous operating experience and past record of convictions relevant to the operation of a proposed facility, or admissions of violations, other than minimal nonwillful permit violations, of the applicant and any subsidiary or parent corporation operating in the field of solid or hazardous waste management; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(I) The conditions or criteria provided for in § 68-212-107(d)(10).  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Failure by any of the local governing bodies to submit such report within the ninety-day period shall be deemed a waiver of the right of such local governing body to submit such report.  The department shall consider these reports in granting the permit.  The commissioner may affirm the decision of the local governing body, if any, or may reverse or modify the decision if the decision is:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) In violation of statutory provisions;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) In excess of the statutory authority of the agency or the local governing body;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) Made upon unlawful procedure;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(E) Unsupported by evidence which is both substantial and material in the application and report; or  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(F) Contrary to the conditions or criteria set forth in § 68-212-107(d)(10).  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) The commissioner shall issue or deny the permit within ninety (90) days of the close of the public comment period on the draft permit.  The applicant shall reimburse the department for the expense of all public notification. Failure to make such payment shall be grounds for denial of the permit.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(g)  If the ownership or operational control of a hazardous waste storage facility, treatment facility, disposal facility or commercial landfill facility for disposal of hazardous waste is sold, voluntarily or involuntarily transferred or in any other manner changed, then the permit shall be revoked; provided, that such permit may be reinstated within ninety (90) days if the commissioner determines that all original permit requirements and conditions will be met by the new owner or operator, and the commissioner may allow such facility to continue to operate during such ninety-day period. Any major modification of prior permitted operation shall require a new permit issuance process to be followed.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(h)  The board shall establish criteria in regulations promulgated under this part for the consideration of the applicant's prior related business record and any civil or criminal liability for past ownership or operation of any facility which would be required to receive a permit to be operated in this state. Such record shall be considered by the commissioner prior to the issuance of any permit pursuant to this section.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(i)  No permit for a hazardous waste storage facility, treatment facility or disposal facility shall be issued if any person who is the legal or beneficial owner of ten percent (10%) or more  of the stock of the company or corporation applying for such permit has been convicted of any felony or has been convicted of a misdemeanor for the unlawful storage, treatment or disposal of hazardous wastes.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(j)  The provisions of subsections (f)-(j) shall not apply to any facility currently operating under authorization of the commissioner.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(k)  Permits issued after July 1, 1986, may require corrective action for all releases of hazardous waste and hazardous constituents from any waste management unit at a treatment, storage, or disposal facility seeking a permit under this part, regardless of the time at which such waste was placed in the facility. Permits shall also include schedules for compliance for such corrective action and assurances of financial responsibility for completing such corrective action.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(l)  The commissioner may refuse to issue a permit to a commercial facility for the storage, treatment, or disposal of hazardous waste if, at the time of permit issuance, the applicant or permittee is subject to an order for corrective action pursuant to this part; provided, that upon a determination by the commissioner that the public health, safety and environment will be adequately protected by the posting of a sufficient bond as security to ensure compliance with such order for correction, or by such other means approved by the commissioner, the commissioner may waive the provisions of this subsection.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(m)  No new commercial hazardous waste permit applications received by the department after June 8, 1989, shall be considered, approved or denied by the commissioner until the board has complied with § 68-212-107(d)(10). The provisions of this subsection and the regulations adopted pursuant to § 68-212-107(d)(10) shall not apply to any application for a permit for a facility if the application was filed with the department, or if the planned facility was under review by the department in anticipation of the filing of the application, on or before July 1, 1989.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(n) (1)  No permit shall be issued or otherwise authorized for a portable commercial unit to store, treat or dispose of hazardous waste generated in a state other than Tennessee. The commissioner may deny or revoke any permit of a portable commercial unit which fails to comply with the provisions of this subsection.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) A permit issued to a unit which is subject to the provisions of this subsection may be modified at any time to comply with the provisions of this subsection.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(o) (1)  Before submitting to the department the Part B permit application for a new hazardous waste treatment storage or disposal facility permit or for a permit renewal, the applicant shall hold at least one (1) meeting with the public in order to inform the community of proposed hazardous waste management activities and to solicit questions from the community. The applicant shall submit a summary of the meeting and copies of any written comments or materials submitted at the meeting to the department as a part of the permit application. The applicant must provide public notice of the preapplication community meeting at least thirty (30) days prior to the meeting. Public notice shall include, but shall not be limited to, a visible and accessible sign at or near the facility announcing the date, time and location of the meeting, and other information as required by the department.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) At the preapplication community meeting the applicant must provide a community impact statement which shall also be maintained in the facility file. The community impact statement shall include the following:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) A description of the facility (including a scale drawing or photograph of the facility) and the proposed hazardous waste management activities;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) A description of security procedures at the facility;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) Information on hazard prevention and preparedness, including a summary of the contingency plan and arrangements with local emergency authorities;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) A description of procedures, structures or equipment used to prevent employee exposure, hazards during unloading, runoff from handling areas and contamination of water supplies;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(E) A description of traffic patterns, traffic volume and control, condition of access roads, and the adequacy of traffic control signals; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(F) A description of the facility location information relative to compliance with flood plain requirements and with respect to any commercial applicant, seismic requirements.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 7; 1979, ch. 410, § 6; 1980, ch. 899, § 11; 1981, ch. 131, § 35; 1981, ch. 174, §§ 15-19; T.C.A., § 53-6308; Acts 1983, ch. 317, § 2; 1984, ch. 577, § 6; 1985, ch. 337, § 3; 1986, ch. 644, §§ 6-8; 1986, ch. 769, §§ 1-3; 1988, ch. 559, § 1; 1989, ch. 432, § 1; 1989, ch. 552, §§ 1, 4, 6; 1990, ch. 993, § 1; T.C.A., § 68-46-108; Acts 1994, ch. 890, § 2; 1995, ch. 547, §§ 2, 3; 1997, ch. 230, §§ 1, 2.]
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	68-212-109. Confidentiality.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	The board shall establish procedures to ensure that information supplied to the department, as provided by this part, and defined as proprietary by regulation, is not revealed to any person without the consent of the person supplying such information. Proprietary information does not include the name and address of permit applicants. Except, that such information may be utilized by the commissioner, the board, the department, the United States environmental protection agency, or any authorized representative of the commissioner or the board in connection with the responsibilities of the department or board pursuant to this part  or as necessary to comply with federal law. The court may assess against the department reasonable attorney fees and other litigation costs reasonably incurred in any case under this section in which the complainant has substantially prevailed.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 8;  1980, ch. 899, § 12; 1981, ch. 174, § 20; T.C.A., § 53-6309; Acts 1984, ch. 577, § 7; 1988, ch. 559, § 2; T.C.A., § 68-46-109.]
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	68-212-110. Fees - Consequences of failure to pay.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a)  To establish an incentive to minimize risk to public health and the environment, the board shall consider the following factors in establishing the fee schedule for applicants and holders of storage, treatment or disposal permits:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) Off-site versus on-site facility;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Facility design capacity; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Storage or treatment operation versus disposal operation.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  Expenditures of such fees collected shall be restricted to operations of the hazardous waste management program established pursuant to this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c)  Upon failure or refusal of an operator of a facility, transporter, or generator to pay a fee lawfully levied within a reasonable time allowed by the commissioner, the commissioner then may apply to a court of competent jurisdiction for a judgment and seek execution of such judgment.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(d)  Failure of a permit applicant to pay the required fee shall constitute grounds for denial of a permit. Failure of a permittee to pay the required annual fee shall constitute grounds for revocation of the permittee's permit.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(e)  If any part of any fee imposed under this part is not paid on or before its due date, a penalty of five percent (5%) of the amount due shall at once accrue and be added thereto. Thereafter, on the last day of each month during which any part of any fee or any prior accrued penalty remains unpaid, an additional penalty of five percent (5%) of the then unpaid balance shall accrue and be added thereto. At the commissioner's sole discretion, the commissioner may reduce the penalties that otherwise accrue pursuant to this section or chapter 203 of this title if, in the commissioner's opinion, the failure to pay fees was due to inadvertent error or excusable neglect; however, in no event shall the penalties be reduced to an amount less than ten percent (10%) per annum, plus statutory interest. Nothing in this section shall be construed as requiring the issuance of a commissioner's order for the payment of a fee or a late payment penalty.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 9; 1980, ch. 899, § 13; 1981, ch. 174, §§ 21-23; T.C.A., § 53-6310; Acts 1983, ch. 317, § 3; 1984, ch. 908, §§ 3, 4, 6; 1986, ch. 644, § 9; 1989, ch. 321, § 13; 1991, ch. 417, § 8; T.C.A., § 68-46-110; Acts 1992, ch. 827, § 1.]
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	68-212-111. Order for correction of deficiencies.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a)  When the commissioner finds upon investigation that any provisions of this part are not being carried out, the commissioner may issue an order for correction to the responsible person, and this order shall be complied with within the time limit specified in the order. Such order shall be served by personal service or shall be sent by certified mail, return receipt requested. Investigations made in accordance with this section may be made on the initiative of the commissioner or board. Prior to the issuance of any order or the execution of any other enforcement action, the commissioner may request the presence of the alleged violator of this part at a meeting to show cause why enforcement action ought not to be taken by the department.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  Whenever the commissioner finds that any person is engaging in an unauthorized activity which is endangering or causing damage to the public health or environment, the commissioner may, without prior notice, issue an order reciting the existence of such unauthorized activity and requiring that such action be taken as the commissioner deems necessary.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 10; T.C.A., § 53-6311; Acts 1984, ch. 577, § 8; T.C.A., § 68-46-111.]
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	68-212-112. [Reserved.]
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	68-212-113. Review of orders  - Judicial review.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a) (1)  Any person against whom an order is issued may secure a review of the necessity for or reasonableness of such order by filing with the commissioner a written petition, setting forth the grounds and reasons for such person's objections and asking for a hearing in the matter involved before the board. Any such order shall become final and not subject to review unless the person or persons named therein shall file such petition for a hearing before the board no later  than thirty (30) days after the date such order is served.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) (A) Any person whose permit application for a hazardous waste transportation, storage, treatment or disposal facility is denied by the commissioner may secure a review of the commissioner's denial by filing with the commissioner a written petition setting forth the grounds and reasons for such person's objections to the commissioner's denial and requesting a hearing before the board. Any denial of a permit application shall become final and not subject to review unless such petition for a hearing before the board is filed no later than thirty (30) days after notice of denial is served.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Notwithstanding the provisions of subdivision (a)(2)(A) to the contrary, any person aggrieved by a final decision of the commissioner concerning the permitting of any commercial hazardous waste transportation, storage or disposal facility may petition the board for review. Review proceedings may be instituted by filing with the commissioner a written petition within thirty (30) days after publication of the commissioner's final decision.  Upon receipt of any such petition, the commissioner shall transmit to the board a copy of the record of the commissioner's decision.  This record shall consist of the permit application, copies of notices required by this chapter, geological and other technical reports, comments received from the permit applicant and the public, and the department's evaluation of all of the preceding. The hearing before the board shall be a de novo hearing. Notwithstanding any law to the contrary, the board shall schedule and conduct such hearing in the county where the facility or site is proposed to be located.  The board may affirm, reverse or modify the commissioner's decision.  As used in this subdivision, "person aggrieved" is limited to persons applying for permits, persons who own property or live within a three (3) mile radius of the facility or site that is proposed for permitting, cities and counties which have authority to submit reports pursuant to § 68-212-108(f), and any resident of any such city or county.  Judicial review of the board's determination shall be in the manner prescribed in § 4-5-322; provided, that the court in its discretion shall have the authority to review additional material evidence necessary to the judicial review of the board's determination. Notwithstanding any law to the contrary, the court conducting the judicial review shall be the chancery court for the county in which the facility or site is proposed to be located.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) In the event the commissioner fails to take any action on a permit application or proposed amendment to a permit for a hazardous waste  transportation, storage, treatment, or disposal facility within forty-five (45) days of submission to the proper  authority, the person having submitted such application may  appeal to the board as though the application was denied. The petition shall recite the failure of the commissioner to act on the application. No permit shall be issued by the commissioner except in a manner pursuant to this part or regulations promulgated pursuant to this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  The hearing before the board shall be in accordance with the rules and procedures adopted by the board pursuant to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. Following such hearing, the board shall issue a final order, which sustains, modifies, reverses or revokes the commissioner's action, also in accordance with the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c)  An appeal may be taken from any final order or other final determination of the board by any party, including the department, who is or may be adversely affected thereby to the chancery court of Davidson County. The chancery court of Davidson County shall have exclusive original jurisdiction of all review proceedings instituted under the authority and provisions of this part; provided, that the judicial review of any final decision of the board shall be made pursuant to the procedures established and set forth in title 4, chapter 5.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 12; 1979, ch. 410, § 7; 1980, ch. 899, § 15; T.C.A., § 53-6313; Acts 1984, ch. 577, § 10; 1985, ch. 337, § 4; 1988, ch. 559, § 3; 1989, ch. 321, § 11; 1989, ch. 552, § 7; T.C.A., § 68-46-113.]
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	68-212-114. Violations - Civil and criminal penalties.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a) (1)  Any person violating any provision of this part, or failing, neglecting or refusing to comply with any order, or any term or condition of any permit, issued by the commissioner or board, commits a Class A misdemeanor. Each day upon which a violation occurs constitutes a separate punishable offense.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Any person who knowingly disposes of hazardous waste in violation of this part, rules, regulations, the terms or conditions of a permit, or orders of the commissioner or board commits a Class C felony. Each day upon which such violation occurs constitutes a separate punishable offense.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) In addition to the penalties imposed under subdivisions (a)(1) and (2), the court, department or board may suspend the permit to store, transport, treat or dispose of hazardous waste for a period of up to ten (10) years of any person who has been convicted of two (2) such felonies within a two-year period. The court, department or board shall suspend the permit to store, transport, treat or dispose of hazardous waste for a period of ten (10) years of any person who has been convicted of three (3) such felonies within a two-year period. No person who has had such person's permit suspended pursuant to this subsection shall be eligible to apply for any other permit issued pursuant to this part until the period of time for which the permit was suspended has expired. No succeeding person who has substantial factual or legal connections, continuity or identity with any person who has had such person's permit suspended pursuant to this subsection shall be eligible to apply for any permit issued pursuant to this part until the period of time for which the permit was suspended has expired, but a succeeding person who is a good faith purchaser and who does not have substantial factual or legal connections, continuity or identity, may apply for a permit. Determination of factual or legal connection, continuity or identity under this subsection shall be made by the chancellor of Davidson County upon request of the succeeding person. Nothing in this subsection precludes the suspension, revocation or denial of a permit by the department or board when such action is otherwise authorized by law.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b) (1)  Any person who violates or fails to comply with any provision of this part, any order of the board or commissioner, the terms or conditions of any permit issued, or any rule, regulation or standard adopted pursuant to this part shall be subject to a civil penalty of up to fifty thousand dollars ($50,000) per day for each day of violation. Each day upon which such violation occurs constitutes a separate punishable offense, and such person shall also be liable for any damages to the state resulting therefrom.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Any civil penalty or damages shall be assessed in the following manner:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) The commissioner may issue an assessment against any person responsible for the violation or damages. Such person shall receive notice of such assessment by certified mail, return receipt requested;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) Any person against whom an assessment has been issued may petition the board for a review of the assessment;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) The manner of review of an assessment shall be the same as that for an order as set out in § 68-212-113;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) If a petition for review of the assessment is not filed within thirty (30) days after the date the assessment is served, the violator shall be deemed to have consented to the assessment and it shall become final; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(E) The commissioner may institute proceedings for assessment in the chancery court of Davidson County or in the chancery court of the county in which all or part of the violation or failure to comply occurred.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) In assessing a civil penalty, the following factors may be considered:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(A) The harm done to public health or the environment;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) The economic benefit gained by the violators;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C) The amount of effort put forth by the violator to attain compliance; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) Any unusual or extraordinary enforcement costs incurred by the commissioner.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) Damages to the state may include any reasonable expenses incurred in investigating and enforcing violations of this part, and in restoring the air, water, land and other property, including animal, plant and aquatic life, of the state to their former condition.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c) (1)  Any person who violates or fails to comply with any provision of this part or any rule, regulation, or standard adopted pursuant to this part shall be subject to an administrative penalty not to exceed one thousand dollars ($1,000) per violation, with each day such violation continues constituting a separate punishable offense.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) The board shall promulgate and adopt rules and regulations establishing a schedule of administrative penalty amounts for certain specific non-discretion violations or categories of violations established by this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) The commissioner may issue an assessment of administrative penalties against any person responsible for a nondiscretionary violation. Such person shall receive notice of such assessment by certified mail, return receipt requested.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) Any person against whom an assessment of administrative penalties has been issued may petition the board for a review of the assessment. The manner of such review shall be the same as that for an order as set out in § 68-212-113. If a petition for review of an assessment is not filed within thirty (30) days after the date the assessment is served, the violator shall be deemed to have consented to the assessment and it shall become final.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) The commissioner may issue an assessment of civil penalties pursuant to subsection (b) against any person who fails to comply with an assessment of administrative penalties lawfully issued in accordance with this subsection.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(d)  Any person qualified by law may intervene as a matter of right in any court action brought by the commissioner or board pursuant to this part.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(e) (1)  Whenever any order or assessment under § 68-212-113 or this section has become final, a notarized copy of the order or assessment may be filed in the office of the clerk of the chancery court of Davidson County.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) When filed in accordance with subdivision (e)(1), a final order or assessment shall be considered as a judgment by consent of the parties on the same terms and conditions as those recited therein.  Such judgment shall be promptly entered by the court.  Except as otherwise provided in this section, the procedure for entry of the judgment and the effect thereof shall be the same as provided in title 26, chapter 6.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) (A) If the final order or assessment resulting in a judgment under subdivision (e)(2) is from the board, the judgment shall become final thirty (30) days after the date a summons has been served upon the defendant.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B) If the final order or assessment resulting in a judgment under subdivision (e)(2) is from the commissioner, any citizen shall, within forty-five (45) days after entry of the judgment, have the right to intervene on the ground that the penalties or remedies provided are inadequate or are based on erroneous findings of facts.  Upon receipt of a timely motion for intervention, the court shall determine whether it is duplicitous or frivolous, and shall notify the movant and the parties of its determination.  If the motion is determined not to be duplicitous or frivolous, all parties shall be considered to have sought review of the final order or assessment, and the court shall proceed in accordance with § 4-5-322.  If no timely motion for intervention is filed, or if any such motion is determined to be duplicitous or frivolous, the judgment shall become final forty-five (45) days after the date of entry.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) A final judgment under this subsection has the same effect, is subject to the same procedures, and may be enforced or satisfied in the same manner, as any other judgment of a court of record of this state.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 13; 1979, ch. 410, §§ 9, 11; T.C.A., § 53-6314; Acts 1983, ch. 317, § 4; 1984, ch. 577, § 11; 1988, ch. 559, § 4; 1989, ch. 321, §§ 3, 4; 1989, ch. 591, §§ 100, 112; 1990, ch. 757, §§ 1-7; T.C.A., § 68-46-114.]
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	68-212-115. Injunctions.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	In addition to the penalties provided elsewhere in this part, the commissioner may cause the enforcement of any orders, permits, rules or regulations issued by the commissioner or the board to carry out the provisions of this part by instituting legal proceedings to enjoin the actual or threatened violations of the provisions of this part, and the orders, permits, rules or regulations of the commissioner or orders of the board in the chancery court of Davidson County or in the chancery court of the county wherein all or a part of the actual or threatened violations has or is about to occur, in the name of the department, by a staff attorney and under the supervision of the attorney general and reporter. In such suits, the court may grant temporary or permanent injunctions or restraining orders. Such proceedings shall not be tried by jury.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1977, ch. 175, § 14; 1979, ch. 410, § 10; T.C.A, § 53-6315; Acts 1984, ch. 577, § 12; T.C.A., § 68-46-115.]
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	68-212-116. [Reserved.]
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	68-212-117. Complaints - Procedure.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	(a)  Any person may file with the commissioner or board a signed complaint against any person allegedly violating any provisions of this part. Unless the commissioner or board determines that such complaint is duplicitous or frivolous, the commissioner or board shall immediately serve a copy of it upon the person or persons named therein, promptly investigate the allegations contained therein, and shall notify the alleged violator of what action, if any, the commissioner or board will take. In all cases, the commissioner or board shall notify the complainant of the commissioner's or board's action or determination within ninety (90) days from the date of the commissioner's or board's receipt of the written complaint. If either the complainant or the alleged violator believes that the commissioner's or board's action or determination is or will be inadequate or too severe, such person may appeal to the board for a hearing. Such appeal must be made within thirty (30) days after receipt of the notification sent by the commissioner or board. If the commissioner fails to take the action stated in such notification, the complainant may make an appeal to the board within thirty (30) days from the time at which the complainant knows or has reason to know of such failure. The department shall not be obligated to assist a complainant in gathering information or making investigations or to provide counsel for the purpose of drawing the complaint.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(b)  Where the complaint is upheld, the board may order the party named in the complaint to pay the attorney fees of the complainant, if there was an aggravated violation.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(c)  The board, department, its officials and employees acting in their official capacity shall not be considered "persons" pursuant to this section.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1980, ch. 899, § 16; 1981, ch. 310, §§ 1, 2; T.C.A., §§ 53-6317, 68-46-117.]
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	68-212-118. Reports evaluating regulatory program.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	Annually, prior to January 7, the board and the commissioner shall submit a written report to the speaker of the senate and to the speaker of the house of representatives which shall evaluate all aspects of the performance of the hazardous waste regulatory program during the preceding year. The annual report shall include, but shall not necessarily be limited to, the following data:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) The number and type of hazardous waste handlers permitted and/or registered by the commissioner;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) A list of hazardous waste generators, transporters, and disposal facilities in Tennessee;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Fees due, paid, and past due by number and type of hazardous waste handlers;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) The amount of hazardous waste, by type, generated, transported, treated, stored, and disposed of in Tennessee, including the amount shipped into Tennessee from other states and the amounts shipped from Tennessee to other states;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(5) The number of permit applications received, granted, requested, and pending, by type;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(6) The number and type of enforcement actions in process and initiated during the reporting period, and the results of such enforcement actions;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(7) The board's plan for identifying unpermitted hazardous waste handlers in the state and the extent of accomplishment of goals and objectives; and  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(8) Recommendations of the board and the commissioner for legislative action to improve the hazardous waste regulatory program.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1984, ch. 908, §§ 5, 7; 1985, ch. 337, § 6; T.C.A., § 68-46-118.]
	
	

	
	
	

	
	
	




Tennessee Code/TITLE 68 HEALTH, SAFETY AND ENVIRONMENTAL PROTECTION/CHAPTER 212 HAZARDOUS WASTE MANAGEMENT/PART 1 HAZARDOUS WASTE MANAGEMENT ACT OF 1977/68-212-119. Interstate agreements - Governor's authority.

	
	
	

	
	
	

	
	
	68-212-119. Interstate agreements - Governor's authority.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	Subject to any necessary appropriation by the general assembly, the governor is authorized to enter into one (1) or more interstate agreements governing the import and export of hazardous waste between this state and other states as may be required by the Comprehensive Environmental Response, Compensation and Liability Act, § 104(c)(9), which is codified at 42 U.S.C. § 9604(c)(9).  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1989, ch. 552, § 3; T.C.A., § 68-46-119.]
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	68-212-120. No permits for landfills violating § 11-13-111.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	No permit to construct or operate a landfill for the disposal of solid or hazardous waste shall be granted if the location of such landfill would violate the provisions of § 11-13-111.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1990, ch. 1077, § 2; T.C.A., § 68-46-120.]
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	68-212-121. Employer's liability for employee's motor vehicle accidents involving hazardous wastes or substances.
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	If any person who is driving on a Tennessee road, highway, interstate or other thoroughfare or rightfully in physical control of any motor vehicle containing a hazardous waste or hazardous substance as defined in § 68-131-102 is adjudicated to have been at fault in a court of competent jurisdiction for an accident resulting in a spill of such hazardous waste or hazardous substance, the employer of such person shall be jointly and severally responsible for damages incurred as a result of the spill, and any reasonable clean-up costs incurred by the governmental agency or the state or any political subdivision thereunder, which may result from the spill.  In the event of a dispute concerning the reasonableness of assessed clean-up costs or damages, a court of competent jurisdiction shall determine the reasonableness of such costs and damages.  
	
	

	
	
	

	
	
	


	


	
	
	

	
	
	

	
	
	[Acts 1991, ch. 130, § 3; T.C.A., § 68-46-121.]
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