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Armed Forces

Sec. 12301. Reserve components generally

      (a) In time of war or of national emergency declared by Congress, or when otherwise authorized by law, an authority designated by the Secretary concerned may, without the consent of the persons affected, order any unit, and any member not assigned to a unit organized to serve as a unit, of a reserve component under the jurisdiction of that Secretary to active duty (other than for training) for the duration of the war or emergency and for six months thereafter.  However a member on an inactive status list or in a retired status may not be ordered to active duty under this subsection unless the Secretary concerned, with the approval of the Secretary of Defense in the case of the Secretary of a military department, determines that there are not enough qualified Reserves in an active status or in the inactive National Guard in the required category who are readily available.

Sec. 12302. Ready Reserve

  (a) In time of national emergency declared by the President after  January 1, 1953, or when otherwise authorized by law, an authority designated by the Secretary concerned may, without the consent of the persons concerned, order any unit, and any member not assigned to a unit organized to serve as a unit, in the Ready Reserve under the jurisdiction of that Secretary to active duty (other than for  training) for not more than 24 consecutive months.

  (b) To achieve fair treatment as between members in the Ready Reserve who are being considered for recall to duty without their  consent, consideration shall be given to -

 (1) the length and nature of previous service, to assure such   sharing of exposure to hazards as the national security and   military requirements will reasonably allow;

 (2) family responsibilities; and

 (3) employment necessary to maintain the national health,  safety, or interest.   The Secretary of Defense shall prescribe such policies and  procedures as he considers necessary to carry out this subsection.    He shall report on those policies and procedures at least once a  year to the Committee on Armed Services of the Senate and the  Committee on Armed Services of the House of Representatives.

  (c) Not more than 1,000,000 members of the Ready Reserve may be on active duty (other than for training), without their consent,   under this section at any one time.

  (d) Whenever one or more units of the Ready Reserve are ordered  to active duty, the President shall, on the first day of the second fiscal year quarter immediately following the quarter in which the first unit or units are ordered to active duty and on the first day of each succeeding six-month period thereafter, so long as such unit is retained on active duty, submit a report to the Congress regarding the necessity for such unit or units being ordered to and retained on active duty.  The President shall include in each such  report a statement of the mission of each such unit ordered to active duty, an evaluation of such unit's performance of that  mission, where each such unit is being deployed at the time of the report, and such other information regarding each unit as the  President deems appropriate.

Sec. 12303. Ready Reserve; members not assigned to, or participating satisfactorily in, units

 (a) Notwithstanding any other provision of law, the President may order to active duty any member of the Ready Reserve of an armed force who -

 (1) is not assigned to, or participating satisfactorily in, a unit of the Ready Reserve;  

(2) has not fulfilled his statutory reserve obligation; and
 (3) has not served on active duty for a total of 24 months.


  (b) A member who is ordered to active duty under this section may  be required to serve on active duty until his total service on  active duty equals 24 months.  If his enlistment or other period of  military service would expire before he has served the required  period under this section, it may be extended until he has served  the required period.


  (c) To achieve fair treatment among members of the Ready Reserve  who are being considered for active duty under this section,  appropriate consideration shall be given to -
 (1) family responsibilities; and
 (2) employment necessary to maintain the national health,
  safety, or interest.

Sec. 12304. Selected Reserve and certain Individual Ready Reserve members; order to active duty other than during war or national emergency

 (a) Authority. - Notwithstanding the provisions of section  12302(a) or any other provision of law, when the President  determines that it is necessary to augment the active forces for  any operational mission or that it is necessary to provide  assistance referred to in subsection (b), he may authorize the Secretary of Defense and the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy, without the consent of the members concerned, to order any unit, and any member not assigned to a unit organized to serve as a unit of the Selected Reserve (as defined in section 10143(a) of this title), or any member in the Individual Ready Reserve mobilization category and designated as essential under regulations prescribed by the Secretary concerned, under their respective jurisdictions, to active duty (other than for training) for not more than 270 days.

  (b) Support for Responses to Certain Emergencies. - The authority under subsection (a) includes authority to order a unit or member to active duty to provide assistance in responding to an emergency    involving a use or threatened use of a weapon of mass destruction.

  (c) Limitations. - (1) No unit or member of a reserve component may be ordered to active duty under this section to perform any of the functions authorized by chapter 15 or section 12406 of this title or, except as provided in subsection (b), to provide assistance to either the Federal Government or a State in time of a   serious natural or manmade disaster, accident, or catastrophe.  (2) Not more than 200,000 members of the Selected Reserve and the  Individual Ready Reserve may be on active duty under this section at any one time, of whom not more than 30,000 may be members of the Individual Ready Reserve.

  (d) Exclusion From Strength Limitations. - Members ordered to active duty under this section shall not be counted in computing authorized strength in members on active duty or members in grade under this title or any other law.

  (e) Policies and Procedures. - The Secretary of Defense and the  Secretary of Transportation shall prescribe such policies and procedures for the armed forces under their respective jurisdictions as they consider necessary to carry out this section.

  (f) Notification of Congress. - Whenever the President authorizes the Secretary of Defense or the Secretary of Transportation to order any unit or member of the Selected Reserve or Individual Ready Reserve to active duty, under the authority of subsection  (a), he shall, within 24 hours after exercising such authority, submit to Congress a report, in writing, setting forth the circumstances necessitating the action taken under this section and describing the anticipated use of these units or members.

  (g) Termination of Duty. - Whenever any unit of the Selected Reserve or any member of the Selected Reserve not assigned to a unit organized to serve as a unit, or any member of the Individual Ready Reserve, is ordered to active duty under authority of subsection (a), the service of all units or members so ordered toactive duty may be terminated by - (1) order of the President, or (2) law.

  (h) Relationship to War Powers Resolution. - Nothing contained in this section shall be construed as amending or limiting the application of the provisions of the War Powers Resolution (50 U.S.C. 1541 et seq.).

  (i) Definitions. - In this section: (1) The term ''Individual Ready Reserve mobilization category''    means, in the case of any reserve component, the category of the  Individual Ready Reserve described in section 10144(b) of this title. (2) The term ''weapon of mass destruction'' has the meaning given that term in section 1403 of the Defense Against Weapons of Mass Destruction Act of 1996 (50 U.S.C. 2302(1)).

Sec. 12305. Authority of President to suspend certain laws relating to promotion, retirement, and separation


  (a) Notwithstanding any other provision of law, during any period  members of a reserve component are serving on active duty pursuant  to an order to active duty under authority of section 12301, 12302,  or 12304 of this title, the President may suspend any provision of  law relating to promotion, retirement, or separation applicable to  any member of the armed forces who the President determines is  essential to the national security of the United States.


  (b) A suspension made under the authority of subsection (a) shall  terminate (1) upon release from active duty of members of the  reserve component ordered to active duty under the authority of  section 12301, 12302, or 12304 of this title, as the case may be,  or (2) at such time as the President determines the circumstances  which required the action of ordering members of the reserve  component to active duty no longer exist, whichever is earlier.


  (c) Upon the termination of a suspension made under the authority  of subsection (a) of a provision of law otherwise requiring the  separation or retirement of officers on active duty because of age,  length of service or length of service in grade, or failure of  selection for promotion, the Secretary concerned shall extend by up  to 90 days the otherwise required separation or retirement date of  any officer covered by the suspended provision whose separation or  retirement date, but for the suspension, would have been before the  date of the termination of the suspension or within 90 days after  the date of such termination.

Sec. 12306. Standby Reserve
  (a) Units and members in the Standby Reserve may be ordered to  active duty (other than for training) only as provided in section  12301 of this title.


  (b) In time of emergency -
 (1) no unit in the Standby Reserve organized to serve as a unit or any member thereof may be ordered to active duty (other than for training), unless the Secretary concerned, with the approval of the Secretary of Defense in the case of a Secretary of a military department, determines that there are not enough of the required kinds of units in the Ready Reserve that are readily available; and
 (2) no other member in the Standby Reserve may be ordered to active duty (other than for training) as an individual without his consent, unless the Secretary concerned, with the approval of the Secretary of Defense in the case of a Secretary of a military department, determines that there are not enough qualified members in the Ready Reserve in the required category who are readily available.

Sec. 12307. Retired Reserve

A member in the Retired Reserve may, if qualified, be ordered to  active duty without his consent, but only as provided in section  688 or 12301(a) of this title.  A member of the Retired Reserve  (other than a member transferred to the Retired Reserve under  section 12641(b) of this title) who is ordered to active duty or  other appropriate duty in a retired status may be credited under  chapter 1223 of this title with service performed pursuant to such  order.  A member in a retired status is not eligible for promotion  (or for consideration for promotion) as a Reserve.

Sec. 12308. Retention after becoming qualified for retired pay

Any person who has qualified for retired pay under chapter 1223  of this title may, with his consent and by order of the Secretary  concerned, be retained on active duty, or in service in a reserve  component other than that listed in section 12732(b) of this  title.  A member so retained shall be credited with that service  for all purposes.

Sec. 12308. Retention after becoming qualified for retired pay

Any person who has qualified for retired pay under chapter 1223  of this title may, with his consent and by order of the Secretary  concerned, be retained on active duty, or in service in a reserve  component other than that listed in section 12732(b) of this  title.  A member so retained shall be credited with that service  for all purposes.

Sec. 12310. Reserves: for organizing, administering, etc., reserve components

 (a) Grade When Ordered to Active Duty. - A Reserve ordered to  active duty under section 12301(d) of this title in connection with  organizing, administering, recruiting, instructing, or training the  reserve components shall be ordered in his reserve grade.  While so  serving he continues to be eligible for promotion as a Reserve, if  he is otherwise qualified. 

(b) Duties. - A Reserve on active duty as described in subsection  (a) may be assigned only duties in connection with the functions  described in that subsection, which may include the following:
 (1) Supporting operations or missions assigned in whole or in part to reserve components.
 (2) Supporting operations or missions performed or to be performed by - (A) a unit composed of elements from more than one component of the same armed force; or (B) a joint forces unit that includes -
 (i) one or more reserve component units; or
 (ii) a member of a reserve component whose reserve component assignment is in a position in an element of the joint forces unit.
 (3) Advising the Secretary of Defense, the Secretaries of the military departments, the Joint Chiefs of Staff, and the commanders of the unified combatant command regarding reserve component matters. 

(c) Duties Relating to Defense Against Weapons of Mass  Destruction. – 

(1) Notwithstanding subsection (b), a Reserve on  active duty as described in subsection (a), or a Reserve who is a  member of the National Guard serving on full-time National Guard  duty under section 502(f) of title 32 in connection with functions  referred to in subsection (a), may, subject to paragraph (3),  perform duties in support of emergency preparedness programs to  prepare for or to respond to any emergency involving the use of a  weapon of mass destruction (as defined in section 1403 of the  Defense Against Weapons of Mass Destruction Act of 1996 (50 U.S.C.  2302(1))). 

(2) The costs of the pay, allowances, clothing, subsistence,  gratuities, travel, and related expenses for a Reserve performing  duties under the authority of paragraph (1) shall be paid from the  appropriation that is available to pay such costs for other members  of the reserve component of that Reserve who are performing duties  as described in subsection (a). 

(3) A Reserve may perform duties described in paragraph (1) only  -
 (A) while assigned to the Department of Defense Consequence Management Program Integration Office; or
 (B) while assigned to a reserve component rapid assessment element team and performing those duties within the geographical limits of the United States, its territories and possessions, the District of Columbia, and the Commonwealth of Puerto Rico. 

(4) Reserves on active duty who are performing duties described  in paragraph (1) shall be counted against the annual end strength  authorizations required by section 115(a)(1)(B) and 115(a)(2) of  this title.  The justification material for the defense budget  request for a fiscal year shall identify the number and component  of the Reserves programmed to be performing duties described in  paragraph (1) during that fiscal year. 

(5) A reserve component rapid assessment element team, and any  Reserve assigned to such a team, may not be used to respond to an  emergency described in paragraph (1) unless the Secretary of  Defense has certified to the Committee on Armed Services of the  Senate and the Committee on Armed Services of the House of  Representatives that that team, or that Reserve, possesses the  requisite skills, training, and equipment to be proficient in all  mission requirements. 

(6) If the Secretary of Defense submits to Congress any request  for the enactment of legislation to modify the requirements of  paragraph (3), the Secretary shall provide with the request -
 (A) justification for each such requested modification; and
 (B) the Secretary's plan for sustaining the qualifications of the personnel and teams described in paragraph (3)(B). (d) Training. - A Reserve on active duty as described in  subsection (a) may be provided training consistent with training  provided to other members on active duty, as the Secretary  concerned sees fit.

Sec. 12311. Active duty agreements

(a) To provide definite terms of active duty (other than for  training) for Reserves with their consent, the Secretary concerned  may make a standard written agreement with any member of a reserve  component under his jurisdiction requiring the member to serve for  a period of active duty (other than for training) of not more than  five years.  When such an agreement expires, a new one may be  made.  This subsection does not apply in time of war declared by  Congress. 

(b) An agreement may not be made under subsection (a) unless the  specified period of duty is at least 12 months longer than any  period of active duty that the member is otherwise required to  perform. 

(c) Agreements made under subsection (a) shall be uniform so far  as practicable, and are subject to such standards and policies as  may be prescribed by the Secretary of Defense for the armed forces  under his jurisdiction or by the Secretary of Transportation for  the Coast Guard when the Coast Guard is not operating as a service  in the Navy. 

(d) If an agreement made under subsection (a) expires during a  war or during a national emergency declared by Congress or the  President after January 1, 1953, the Reserve concerned may be kept  on active duty, without his consent, as otherwise prescribed by  law.

Sec. 12312. Active duty agreements: release from duty

(a) Each agreement made under section 12311(a) of this title  shall provide that the member may not be released from active duty  without his consent during the period of the agreement -
 (1) because of a reduction in the actual personnel strength of the armed force concerned, unless the release is in accordance with the recommendation of a board of officers appointed by an authority designated by the Secretary concerned to determine the members to be released from active duty under regulations prescribed by the Secretary; or
 (2) for any other reason, without an opportunity to be heard by a board of officers before the release, unless he is (A) dismissed or discharged under the sentence of a court-martial, (B) released because of an unexplained absence without leave for at least three months, (C) released because he is convicted and sentenced to confinement in a Federal or State penitentiary or correctional institution and the sentence has become final, or (D) released because he has been considered at least twice and has not been recommended for promotion to the next higher grade or because he is considered as having failed of selection for promotion to the next higher grade and has not been recommended for promotion to that grade, under conditions that would require the release or separation of a reserve officer who is not serving under such an agreement. 

(b) A member who is released from active duty without his consent  before the end of his agreement made under section 12311(a) of this  title is entitled to an amount computed by multiplying the number  of years and fractions of a year of his unexpired period of service  under the agreement by the sum of one month's basic pay, special  pay, and allowances to which he is entitled on the day of his  release.  The amount to which a member is entitled under this  subsection is in addition to any pay and allowances to which he is  otherwise entitled.  For the purposes of this subsection, a  fraction of a month of 15 days or more is counted as a whole month,  and a fraction of a month of less than 15 days is disregarded.  This subsection does not apply to a member if he is -
 (1) released for a reason described in subsection (a)(2)(A)-(C);
 (2) released because of a physical disability resulting from his intentional misconduct or wilful neglect;
 (3) eligible for retired pay, separation pay, or severance pay under another provision of law;
 (4) placed on a temporary disability retired list; or
 (5) released to accept an appointment, or to be enlisted, in a regular component of an armed force.

Sec. 12313. Reserves: release from active duty
a) Except as otherwise provided in this title, the Secretary  concerned may at any time release a Reserve under his jurisdiction  from active duty. (b) In time of war or of national emergency declared by Congress  or the President after January 1, 1953, a member of a reserve  component may be released from active duty (other than for  training) only if -
 (1) a board of officers convened at his request by an authority designated by the Secretary concerned recommends the release and the recommendation is approved;
 (2) the member does not request that a board be convened; or
 (3) his release is otherwise authorized by law.  This subsection does not apply to an armed force during a period of  demobilization or reduction in strength of that armed force.

Sec. 12314. Reserves: kinds of duty

Notwithstanding any other provision of law, a member of a reserve  component who is on active duty other than for training may, under  regulations prescribed by the Secretary concerned, be detailed or  assigned to any duty authorized by law for members of the regular  component of the armed force concerned.

Sec. 12315. Reserves: duty with or without pay

(a) Subject to other provisions of this title, any Reserve may be  ordered to active duty or other duty -
 (1) with the pay and allowances provided by law; or
 (2) with his consent, without pay.  Duty without pay shall be considered for all purposes as if it were  duty with pay. 

(b) A Reserve who is kept on active duty after his term of  service expires is entitled to pay and allowances while on that  duty, except as they may be forfeited under the approved sentence  of a court-martial or by non-judicial punishment by a commanding  officer or when he is otherwise in a non-pay status.

Sec. 12316. Payment of certain Reserves while on duty

(a) Except as provided by subsection (b), a Reserve of the Army,  Navy, Air Force, Marine Corps, or Coast Guard who because of his  earlier military service is entitled to a pension, retired or  retainer pay, or disability compensation, and who performs duty for  which he is entitled to compensation, may elect to receive for that  duty either -
 (1) the payments to which he is entitled because of his earlier military service; or
 (2) if he specifically waives those payments, the pay and allowances authorized by law for the duty that he is performing. 

(b) Unless the payments because of his earlier military service  are greater than the compensation prescribed by subsection (a)(2),  a Reserve of the Army, Navy, Air Force, Marine Corps, or Coast  Guard who because of his earlier military service is entitled to a  pension, retired or retainer pay, or disability compensation, and  who upon being ordered to active duty for a period of more than 30  days in time of war or national emergency is found physically  qualified to perform that duty, ceases to be entitled to the  payments because of his earlier military service until the period  of active duty ends.  While on that active duty, he is entitled to  the compensation prescribed by subsection (a)(2). Other rights and  benefits of the member or his dependents are unaffected by this  subsection.

Sec. 12317. Reserves: theological students; limitations

 A Reserve may not be required to serve on active duty, or to  participate in inactive duty training, while preparing for the  ministry in a recognized theological or divinity school.

Sec. 12318. Reserves on active duty: duties; funding

 (a) During a period that members of a reserve component are  serving on active duty pursuant to an order under section 12302 or  12304 of this title, members of reserve components serving on  active duty may perform duties in connection with either such  section. (b) Funds available for the pay and allowances of Reserves  referred to section 12310 of this title shall be available for the  pay and allowances of such Reserves who perform duties in  connection with section 12302 or 12304 of this title under the  authority of subsection (a).

Sec. 12319. Ready Reserve: muster duty

(a) Under regulations prescribed by the Secretary of Defense, a  member of the Ready Reserve may be ordered without his consent to  muster duty one time each year.  A member ordered to muster duty  under this section shall be required to perform a minimum of two  hours of muster duty on the day of muster. 

(b) The period which a member may be required to devote to muster  duty under this section, including round-trip travel to and from  the location of that duty, may not total more than one day each  calendar year. 

(c) Except as specified in subsection (d), muster duty (and  travel directly to and from that duty) under this section shall be  treated as the equivalent of inactive-duty training (and travel  directly to and from that training) for the purposes of this title  and the provisions of title 37 (other than section 206(a)) and  title 38, including provisions relating to the determination of  eligibility for and the receipt of benefits and entitlements  provided under those titles for Reserves performing inactive-duty  training and for their dependents and survivors. 

(d) Muster duty under this section shall not be credited in  determining entitlement to, or in computing, retired pay under  chapter 1223 of this title.

Sec. 12320. Reserve officers: grade in which ordered to active duty

A reserve officer who is ordered to active duty or full-time  National Guard duty shall be ordered to active duty or full-time  National Guard duty in his reserve grade, except that a reserve  officer who is credited with service under section 12207 of this  title and is ordered to active duty and placed on the active-duty  list may be ordered to active duty in a reserve grade and with a  date of rank and position on the active-duty list determined under  regulations prescribed by the Secretary of Defense based upon the  amount of service credited.

Sec. 12321. Reserve Officer Training Corps units: limitation on number of Reserves assigned

The number of members of the reserve components serving on active  duty or full-time National Guard duty for the purpose of  organizing, administering, recruiting, instructing, or training the  reserve components who are assigned to duty with a unit of the  Reserve Officer Training Corps program may not exceed 275.

Sec. 12322. Active duty for health care

A member of a uniformed service described in paragraph (1)(B) or  (2)(B) of section 1074a(a) of this title may be ordered to active  duty, and a member of a uniformed service described in paragraph  (1)(A) or (2)(A) of such section may be continued on active duty,  for a period of more than 30 days while the member is being treated  for (or recovering from) an injury, illness, or disease incurred or  aggravated in the line of duty as described in any of such  paragraphs.



UPDATE

Pub. L. 107-296

Section 12304.  Amended by Pub.  L. 107-296, sec.  1704(b)(1), 116 Stat.  2314.

Section 12311.  Amended by Pub.  L. 107-296, sec.  1704(b)(1), 116 Stat.  2314.

Pub. L. 107-314

Section 12310.  Amended by Pub.  L. 107-314, sec.  514(b), 116 Stat.  2539.

Amended by Pub.  L. 107-314, sec.  933, 116 Stat.  2626.

New note added by Pub.  L. 107-314, sec.  1403, 116 Stat.  2676.

Section 12304. Amended by Pub.  L. 107-314, sec.  514(a), 116 Stat.  2539.
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