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The Grand Jury

Excerpt:

Rule 6.  The Grand Jury 
  
(e) Recording and Disclosing the Proceedings. 
   (1) Recording the Proceedings. Except while the grand jury is deliberating or voting, all proceedings must be recorded by a court reporter or by a suitable recording device. But the validity of a prosecution is not affected by the unintentional failure to make a recording. Unless the court orders otherwise, an attorney for the government will retain control of the recording, the reporter's notes, and any transcript prepared from those notes. 
   (2) Secrecy. 
      (A) No obligation of secrecy may be imposed on any person except in accordance with Rule 6(e)(2)(B). 
      (B) Unless these rules provide otherwise, the following persons must not disclose a matter occurring before the grand jury: 
         (i) a grand juror; 
         (ii) an interpreter; 
         (iii) a court reporter; 
         (iv) an operator of a recording device; 
         (v) a person who transcribes recorded testimony; 
         (vi) an attorney for the government; or 
         (vii) a person to whom disclosure is made under Rule 6(e)(3)(A)(ii) or (iii); 
   (3) Exceptions. 
      (A) Disclosure of a grand-jury matter--other than the grand jury's deliberations or any grand juror's vote--may be made to: 
         (i) an attorney for the government for use in performing that attorney's duty; 
         (ii) any government personnel--including those of a state or state subdivision or of an Indian tribe--that an attorney for the government considers necessary to assist in performing that attorney's duty to enforce federal criminal law; or 
         (iii) a person authorized by 18 U.S.C. § 3322. 
      (B) A person to whom information is disclosed under Rule 6(e)(3)(A)(ii) may use that information only to assist an attorney for the government in performing that attorney's duty to enforce federal criminal law. An attorney for the government must promptly provide the court that impaneled the grand jury with the names of all persons to whom a disclosure has been made, and must certify that the attorney has advised those persons of their obligation of secrecy under this rule. 
      (C) An attorney for the government may disclose any grand-jury matter to another federal grand jury. 
      (D) An attorney for the government may disclose any grand-jury matter involving foreign intelligence, counterintelligence (as defined in 50 U.S.C. § 401a), or foreign intelligence information (as defined in Rule 6(e)(3)(D)(iii)) to any federal law enforcement, intelligence, protective, immigration, national defense, or national security official to assist the official receiving the information in the performance of that official's duties. 
         (i) Any federal official who receives information under Rule 6(e)(3)(D) may use the information only as necessary in the conduct of that person's official duties subject to any limitations on the unauthorized disclosure of such information. 
         (ii) Within a reasonable time after disclosure is made under Rule 6(e)(3)(D), an attorney for the government must file, under seal, a notice with the court in the district where the grand jury convened stating that such information was disclosed and the departments, agencies, or entities to which the disclosure was made. 
         (iii) As used in Rule 6(e)(3)(D), the term "foreign intelligence information" means: 
            (a) information, whether or not it concerns a United States person, that relates to the ability of the United States to protect against-- 
               .  actual or potential attack or other grave hostile acts of a foreign power or its agent; 
               .  sabotage or international terrorism by a foreign power or its agent; or 
               .  clandestine intelligence activities by an intelligence service or network of a foreign power or by its agent; or 
            (b) information, whether or not it concerns a United States person, with respect to a foreign power or foreign territory that relates to-- 
               .  the national defense or the security of the United States; or 
               .  the conduct of the foreign affairs of the United States. 
      (E) The court may authorize disclosure--at a time, in a manner, and subject to any other conditions that it directs--of a grand-jury matter: 
         (i) preliminarily to or in connection with a judicial proceeding; 
         (ii) at the request of a defendant who shows that a ground may exist to dismiss the indictment because of a matter that occurred before the grand jury; 
         (iii) at the request of the government if it shows that the matter may disclose a violation of state or Indian tribal criminal law, as long as the disclosure is to an appropriate state, state subdivision, or Indian tribal official for the purpose of enforcing that law; or 
         (iv) at the request of the government if it shows that the matter may disclose a violation of military criminal law under the Uniform Code of Military Justice, as long as the disclosure is to an appropriate military official for the purpose of enforcing that law. 
      (F) A petition to disclose a grand-jury matter under Rule 6(e)(3)(E)(i) must be filed in the district where the grand jury convened. Unless the hearing is ex parte--as it may be when the government is the petitioner--the petitioner must serve the petition on, and the court must afford a reasonable opportunity to appear and be heard to: 
         (i) an attorney for the government; 
         (ii) the parties to the judicial proceeding; and 
         (iii) any other person whom the court may designate. 
      (G) If the petition to disclose arises out of a judicial proceeding in another district, the petitioned court must transfer the petition to the other court unless the petitioned court can reasonably determine whether disclosure is proper. If the petitioned court decides to transfer, it must send to the transferee court the material sought to be disclosed, if feasible, and a written evaluation of the need for continued grand jury secrecy. The transferee court must afford those persons identified in Rule 6(e)(3)(F) a reasonable opportunity to appear and be heard. 
   (4) Sealed Indictment. The magistrate judge to whom an indictment is returned may direct that the indictment be kept secret until the defendant is in custody or has been released pending trial. The clerk must then seal the indictment, and no person may disclose the indictment's existence except as necessary to issue or execute a warrant or summons. 
   (5) Closed Hearing. Subject to any right to an open hearing in a contempt proceeding, the court must close any hearing to the extent necessary to prevent disclosure of a matter occurring before a grand jury. 
   (6) Sealed Records. Records, orders, and subpoenas relating to grand-jury proceedings must be kept under seal to the extent and as long as necessary to prevent the unauthorized disclosure of a matter occurring before a grand jury. 
   (7) Contempt. A knowing violation of Rule 6 may be punished as a contempt of court.

AMENDMENT(S)

Pub. L. 107-296, §895, 2002

Provided for amendment of subdivision (e) of this rule (effective 60 days after enactment of such Act, as provided by § 4 of such Act, which appears as 6 USCS § 101 note). However, these amendments were inconsistent with amendments which took effect on December 1, 2002, pursuant to an order of the Supreme Court of the United States dated April 29, 2002. If the amendments required by § 895 of the Homeland Security Act of 2002 were made to subdivision (e), as in effect immediately prior to December 1, 2002, it would read as follows:

  "(e) Recording and Disclosure of Proceedings. 
      (1) Recording of Proceedings. All proceedings, except when the grand jury is deliberating or voting, shall be recorded stenographically or by an electronic recording device. An unintentional failure of any recording to reproduce all or any portion of a proceeding shall not affect the validity of the prosecution. The recording or reporter's notes or any transcript prepared therefrom shall remain in the custody or control of the attorney for the government unless otherwise ordered by the court in a particular case. 
      "(2) General Rule of Secrecy. A grand juror, an interpreter, a stenographer, an operator of a recording device, a typist who transcribes recorded testimony, an attorney for the government, or any person to whom disclosure is made under paragraph (3)(A)(ii) of this subdivision shall not disclose matters occurring before the grand jury, except as otherwise provided for in these rules. No obligation of secrecy may be imposed on any person except in accordance with this rule. A knowing violation of Rule 6, or of guidelines jointly issued by the Attorney General and Director of Central Intelligence pursuant to Rule 6, may be punished as a contempt of court. 
      "(3) Exceptions. 
         (A) Disclosure otherwise prohibited by this rule of matters occurring before the grand jury, other than its deliberations and the vote of any grand juror, may be made to-- 
            "(i) an attorney for the government for use in the performance of such attorney's duty; and 
            "(ii) such government personnel (including personnel of a state or subdivision of a state or of a foreign government) as are deemed necessary by an attorney for the government to assist an attorney for the government in the performance of such attorney's duty to enforce federal criminal law. 
         "(B) Any person to whom matters are disclosed under subparagraph (A)(ii) of this paragraph shall not utilize that grand jury material for any purpose other than assisting the attorney for the government in the performance of such attorney's duty to enforce federal criminal law. An attorney for the government shall promptly provide the district court, before which was impaneled the grand jury whose material has been so disclosed, with the names of the persons to whom such disclosure has been made, and shall certify that the attorney has advised such persons of their obligation of secrecy under this rule. 
         "(C) 
            (i) Disclosure otherwise prohibited by this rule of matters occurring before the grand jury may also be made-- 
               "(I) when so directed by a court preliminarily to or in connection with a judicial proceeding or, upon a request by an attorney for the government, when sought by a foreign court or prosecutor for use in an official criminal investigation; 
               "(II) when permitted by a court at the request of the defendant, upon a showing that grounds may exist for a motion to dismiss the indictment because of matters occurring before the grand jury; 
               "(III) when the disclosure is made by an attorney for the government to another Federal grand jury; 
               "(IV) when permitted by a court at the request of an attorney for the government, upon a showing that such matters may disclose a violation of State or foreign criminal law, to an appropriate official of a State or subdivision of a State or of a foreign government for the purpose of enforcing such law; 
               "(V) when the matters involve foreign intelligence or counterintelligence (as defined in section 3 of the National Security Act of 1947 (50 U.S.C. 401a)), or foreign intelligence information (as defined in clause (iv) of this subparagraph), to any Federal law enforcement, intelligence, protective, immigration, national defense, or national security official in order to assist the official receiving that information in the performance of his official duties; or 
               "(VI) when matters involve a threat of actual or potential attack or other grave hostile acts of a foreign power or an agent of a foreign power, domestic or international sabotage, domestic or international terrorism, or clandestine intelligence gathering activities by an intelligence service or network of a foreign power or by an agent of a foreign power, within the United States or elsewhere, to any appropriate federal, state, local, or foreign government official for the purpose of preventing or responding to such a threat. 
            "(ii) If the court orders disclosure of matters occurring before the grand jury, the disclosure shall be made in such manner, at such time, and under such conditions as the court may direct. 
            "(iii) Any official to whom information is disclosed pursuant to clause (i)(V) or clause (i)(VI) of this subparagraph may use that information only as necessary in the conduct of that person's official duties subject to any limitations on the unauthorized disclosure of such information. Within a reasonable time after such disclosure, an attorney for the government shall file under seal a notice with the court stating the fact that such information was disclosed and the departments, agencies, or entities to which the disclosure was made. Any state, local, or foreign official who receives information pursuant to clause (i)(VI) shall use that information only consistent with such guidelines as the Attorney General and Director of Central Intelligence shall jointly issue. 
            "(iv) In clause (i)(V) of this subparagraph, the term "foreign intelligence information" means-- 
               "(I) information, whether or not concerning a United States person, that relates to the ability of the United States to protect against-- 
                  "(aa) actual or potential attack or other grave hostile acts of a foreign power or an agent of a foreign power; 
                  "(bb) sabotage or international terrorism by a foreign power or an agent of a foreign power; or 
                  "(cc) clandestine intelligence activities by an intelligence service or network of a foreign power or by an agent of foreign power; or 
               "(II) information, whether or not concerning a United States person, with respect to a foreign power or foreign territory that relates to-- 
                  "(aa) the national defense or the security of the United States; or 
                  "(bb) the conduct of the foreign affairs of the United States. 
         "(D) A petition for disclosure pursuant to subdivision (e)(3)(C)(i)(I) shall be filed in the district where the grand jury convened. Unless the hearing is ex parte, which it may be when the petitioner is the government, the petitioner shall serve written notice of the petition upon (i) the attorney for the government, (ii) the parties to the judicial proceeding if disclosure is sought in connection with such a proceeding, and (iii) such other persons as the court may direct. The court shall afford those persons a reasonable opportunity to appear and be heard. 
         "(E) If the judicial proceeding giving rise to the petition is in a federal district court in another district, the court shall transfer the matter to that court unless it can reasonably obtain sufficient knowledge of the proceeding to determine whether disclosure is proper. The court shall order transmitted to the court to which the matter is transferred the material sought to be disclosed, if feasible, and a written evaluation of the need for continued grand jury secrecy. The court to which the matter is transferred shall afford the aforementioned persons a reasonable opportunity to appear and be heard. 
      "(4) Sealed Indictments. The federal magistrate judge to whom an indictment is returned may direct that the indictment be kept secret until the defendant is in custody or has been released pending trial. Thereupon the clerk shall seal the indictment and no person shall disclose the return of the indictment except when necessary for the issuance and execution of a warrant or summons. 
      "(5) Closed Hearing. Subject to any right to an open hearing in contempt proceedings, the court shall order a hearing on matters affecting a grand jury proceeding to be closed to the extent necessary to prevent disclosure of matters occurring before a grand jury. 
      "(6) Sealed Records. Records, orders and subpoenas relating to grand jury proceedings shall be kept under seal to the extent and for such time as is necessary to prevent disclosure of matters occurring before a grand jury.". 
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	AMENDMENT: None


EXAMPLE
	18 U.S.C. §175, et seq. (2002)

	Biological Weapons Anti-Terrorism Act of 1989

	 Section 175. Prohibitions with respect to biological weapons 

(a) In General. - Whoever knowingly develops, produces, stockpiles, transfers, acquires, retains, or possesses any biological agent, toxin, or delivery system for use as a weapon, or knowingly assists a foreign state or any organization to do so, or attempts, threatens, or conspires to do the same, shall be fined under this title or imprisoned for life or any term of years, or both.  There is extraterritorial Federal jurisdiction over an offense under this section committed by or against a national of  the United States.

(b) Definition. - For purposes of this section, the term ''for use as a weapon'' does not include the development, production,  transfer, acquisition, retention, or possession of any biological agent, toxin, or delivery system for prophylactic, protective, or  other peaceful purposes.

Section 175a. Requests for military assistance to enforce prohibition in certain emergencies 

The Attorney General may request the Secretary of Defense to provide assistance under section 382 of title 10 in support of Department of Justice activities relating to the enforcement of section 175 of this title in an emergency situation involving a biological weapon of mass destruction.  The authority to make such a request may be exercised by another official of the Department of Justice in accordance with section 382(f)(2) of title 10.

Section 176. Seizure, forfeiture, and destruction 

(a) In General. – 

(1) Except as provided in paragraph (2), the Attorney General may request the issuance, in the same manner as provided for a search warrant, of a warrant authorizing the seizure  of any biological agent, toxin, or delivery system that -

        

(A) exists by reason of conduct prohibited under section 175 of  this title; or

        

(B) is of a type or in a quantity that under the circumstances has no apparent justification for prophylactic, protective, or  other peaceful purposes.

      
(2) In exigent circumstances, seizure and destruction of any biological agent, toxin, or delivery system described in subparagraphs (A) and (B) of paragraph (1) may be made upon probable cause without the necessity for a warrant.

(b) Procedure. - Property seized pursuant to subsection (a) shall be forfeited to the United States after notice to potential claimants and an opportunity for a hearing.  At such hearing, the Government shall bear the burden of persuasion by a preponderance of the evidence.  Except as inconsistent herewith, the same procedures and provisions of law relating to a forfeiture under the customs laws shall extend to a seizure or forfeiture under this section.  The Attorney General may provide for the destruction or other appropriate disposition of any biological agent, toxin, or delivery system seized and forfeited pursuant to this section.

(c) Affirmative Defense. - It is an affirmative defense against a forfeiture under subsection (a)(1)(B) of this section that -

       
(1) such biological agent, toxin, or delivery system is for a prophylactic, protective, or other peaceful purpose; and

        
(2) such biological agent, toxin, or delivery system, is of a  type and quantity reasonable for that purpose.

Section 177. Injunctions 

(a) In General. - The United States may obtain in a civil action an injunction against –

(1) the conduct prohibited under section 175 of this title;

(2) the preparation, solicitation, attempt, threat, or conspiracy to engage in conduct prohibited under section 175 of  this title; or

        
(3) the development, production, stockpiling, transferring, acquisition, retention, or possession, or the attempted development, production, stockpiling, transferring, acquisition, retention, or possession of any biological agent, toxin, or delivery system of a type or in a quantity that under the circumstances has no apparent justification for prophylactic, protective, or other peaceful purposes.

 (b) Affirmative Defense. - It is an affirmative defense against an injunction under subsection (a)(3) of this section that -

(1) the conduct sought to be enjoined is for a prophylactic, protective, or other peaceful purpose; and

(2) such biological agent, toxin, or delivery system is of a type and quantity reasonable for that purpose.

Section 178. Definitions 

      As used in this chapter –

(1) the term ''biological agent'' means any micro-organism, virus, infectious substance, or biological product that may be engineered as a result of biotechnology, or any naturally occurring or bioengineered component of any such microorganism, virus, infectious substance, or biological product, capable of causing -

          

(A) death, disease, or other biological malfunction in a human, an animal, a plant, or another living organism;

          

(B) deterioration of food, water, equipment, supplies, or material of any kind; or

          

(C) deleterious alteration of the environment;

        
(2) the term ''toxin'' means the toxic material of plants, animals, microorganisms, viruses, fungi, or infectious substances, or a recombinant molecule, whatever its origin or method of production, including -

          

(A) any poisonous substance or biological product that may be engineered as a result of biotechnology produced by a living organism; or

          

(B) any poisonous isomer or biological product, homolog, or derivative of such a substance;

        
(3) the term ''delivery system'' means -

          

(A) any apparatus, equipment, device, or means of delivery specifically designed to deliver or disseminate a biological agent, toxin, or vector; or

          

(B) any vector;

        
(4) the term ''vector'' means a living organism, or molecule, including a recombinant molecule, or biological product that may be engineered as a result of biotechnology, capable of carrying a biological agent or toxin to a host; and

        
(5) the term ''national of the United States'' has the meaning prescribed in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(22)).



	AMENDMENT

	Pub. L. 107-188, sec. 231(c)(1), 116 Stat. 661 (2002)

	Public Health Security and Bioterrorism Preparedness and Response Act of 2002

	Section 231. Criminal Penalties

(a) IN GENERAL.—Section 175b of title 18, United States Code, as added by section 817 of Public Law 107–56, is amended—

(1) by striking ‘‘(a)’’ and inserting ‘‘(a)(1)’’;

(2) by transferring subsection (c) from the current placement of the subsection and inserting the subsection before subsection (b);

(3) by striking ‘‘(c)’’ and inserting ‘‘(2);

(4) by redesignating subsection (b) as subsection (d); and

(5) by inserting before subsection (d) (as so redesignated) the following subsections:

‘‘(b) TRANSFER TO UNREGISTERED PERSON.—

‘‘(1) SELECT AGENTS.—Whoever transfers a select agent to a person who the transferor knows or has reasonable cause to believe is not registered as required by regulations under subsection (b) or (c) of section 351A of the Public Health Service Act shall be fined under this title, or imprisoned for not more than 5 years, or both.

‘‘(2) CERTAIN OTHER BIOLOGICAL AGENTS AND TOXINS.—Whoever transfers a biological agent or toxin listed pursuant to section 212(a)(1) of the Agricultural Bioterrorism Protection Act of 2002 to a person who the transferor knows or has reasonable cause to believe is not registered as required by regulations under subsection (b) or (c) of section 212 of such Act shall be fined under this title, or imprisoned for not more than 5 years, or both.

‘‘(c) UNREGISTERED FOR POSSESSION.—

‘‘(1) SELECT AGENTS.—Whoever knowingly possesses a biological agent or toxin where such agent or toxin is a select agent for which such person has not obtained a registration required by regulations under section 351A(c) of the Public Health Service Act shall be fined under this title, or imprisoned for not more than 5 years, or both.

‘‘(2) CERTAIN OTHER BIOLOGICAL AGENTS AND TOXINS.—Whoever knowingly possesses a biological agent or toxin where such agent or toxin is a biological agent or toxin listed pursuant to section 212(a)(1) of the Agricultural Bioterrorism Protection Act of 2002 for which such person has not obtained a registration required by regulations under section 212(c) of such Act shall be fined under this title, or imprisoned for not more than 5 years, or both.’’.

(b) CONFORMING AMENDMENTS.—Chapter 10 of title 18, United

States Code, is amended—

(1) in section 175b (as added by section 817 of Public Law 107–56 and amended by subsection (a) of this section)—

(A) in subsection (d)(1), by striking ‘‘The term’’ and all that follows through ‘‘does not include’’ and inserting the following: ‘‘The term ‘select agent’ means a biological agent or toxin to which subsection (a) applies. Such term (including for purposes of subsection (a)) does not include’; and

(B) in the heading for the section, by striking ‘‘Possession by restricted persons’’ and inserting ‘‘Select agents; certain other agents’’; and (2) in the chapter analysis, in the item relating to section 175b, by striking ‘‘Possession by restricted persons.’’ And inserting ‘‘Select agents; certain other agents.’’.

(c) TECHNICAL CORRECTIONS.—Chapter 10 of title 18, United States Code, as amended by section 817 of Public Law 107–56 and subsections (a) and (b) of this section, is amended—

(1) in section 175(c), by striking ‘‘protective’’ and all that follows and inserting ‘‘protective, bona fide research, or other peaceful purposes.’’;

(2) in section 175b—

(A) in subsection (a)(1), by striking ‘‘described in subsection

(b)’’ and all that follows and inserting the following:

‘‘shall ship or transport in or affecting interstate or foreign commerce, or possess in or affecting interstate or foreign commerce, any biological agent or toxin, or receive any biological agent or toxin that has been shipped or transported in interstate or foreign commerce, if the biological agent or toxin is listed as a select agent in Appendix A of part 72 of title 42, Code of Federal Regulations, pursuant to section 351A of the Public Health Service Act, and is not exempted under subsection (h) of section 72.6, or Appendix A of part 72, of title 42, Code of Federal Regulations.’’; and

(B) in subsection (d)(3), by striking ‘‘section 1010(a)(3)’’ and inserting ‘‘section 101(a)(3)’’;

(3) in section 176(a)(1)(A), by striking ‘‘exists by reason of’’ and inserting ‘‘pertains to’’; and

(4) in section 178—

(A) in paragraph (1), by striking ‘‘means any microorganism’’ and all that follows through ‘‘product, capable of’’ and inserting the following: ‘‘means any microorganism (including, but not limited to, bacteria, viruses, fungi, rickettsiae or protozoa), or infectious substance, or any naturally occurring, bioengineered or synthesized component of any such microorganism or infectious substance,

capable of’’;

(B) in paragraph (2), by striking ‘‘means the toxic’’

and all that follows through ‘‘including—’’ and inserting the following: ‘‘means the toxic material or product of plants, animals, microorganisms (including, but not limited to, bacteria, viruses, fungi, rickettsiae or protozoa), or infectious substances, or a recombinant or synthesized molecule, whatever their origin and method of production, and includes—’’; and

(C) in paragraph (4), by striking ‘‘recombinant molecule,’’ and all that follows through ‘‘biotechnology,’’ and inserting ‘‘recombinant or synthesized molecule.’’


